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Author’s Note
This thesis stems directly from the impact that the events in Crimea had on my
family and from the deep emotional responses and conflicts that it brought up. These
conversations and experiences provided my initial framing of Crimea, and they
influenced my core objectives for this work. I, therefore, find it necessary to provide
readers with the more personal background that led to this project, which I hope will
set up the perplexity of the situation in Crimea before I dive into a more academic
analysis.
The majority of my family immigrated to the United States from Ukraine.
Some were Russian speakers from Eastern Ukraine, some were Ukrainian speakers
from Western Ukraine, and some were born in the part of the Soviet Union that is
now known as Russia. Although my parents were both from Ukraine, my first
language was Russian. In fact, growing up it seemed to me that the two countries
were deeply related: sharing culture, cuisine, television programs, and a similar
Soviet mentality. I had never heard any animosity whatsoever against Russia, until
2014.
The loss of Crimea to Russia and the ongoing conflict in the Donbass Region
changed the relationship between Ukraine and Russia from a friendly brotherhood to
an angry rivalry. My immediate family stopped watching “Channel One Russia,” the
source of Russian television and shows that had previously been on every day,
because of the clear anti-Ukraine propaganda apparent not only in the news but even
in comedy shows or reality television. Conversations at dinner about the new
relationship of Ukraine and Russia would most often end in loud arguments and hurt
feelings and, eventually, ceased to take place at all. While my grandfather revered
Putin and his strength in handling the situation, by taking back what was rightfully
his, my aunt grew more and more agitated by the military draft in Ukraine sending
young men to Donetsk to fight a war against their own people, something that had
seemed unthinkable ten years earlier.
Everyone has a right to their opinion and a right to disengage from the
conversation. However, I wanted to do more than just form an opinion or ignore what
happened. My goal here is to explore what transpired in Crimea from an unbiased
perspective, the perspective of the law, and to attempt to make sense of how this event
will shape the future of the law. My research into this question has led me to a
different conclusion than the one I thought I would end up with, and it has altered my
perspective on international law. I hope that it brings similar value to those who read
it and that it expands readers’ knowledge of Russia, international law, and, of course,
Crimea.
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Introduction
"The experience of history has shown that the way of fraternal union and alliance
chosen by the Russians and Ukrainians was the only true way… The unshakeable
friendship of the Russian and Ukrainian peoples has grown and strengthened in this
struggle."1
- The Presidium of the USSR Supreme Soviet,
the USSR Council of Ministers and the CC CPSU
The above quotation comes from the 1954 Soviet celebration of the
Russian/Ukrainian partnership, culminating in Russia’s transfer of Crimea to Ukraine
as a token of friendship.2 Ironically, 60 years later, this gift was taken back in a much
less ceremonious and friendly fashion. In 2014, the Crimean territory was annexed
and established as two new constituent entities under the Russian government: the
City of Federal Importance Sevastopol and the Republic of Crimea.3 This move
quickly drew a political backlash from the international community, and the territorial
transition is still disputed. The UN general assembly, for instance, adopted a
resolution clarifying that there was no basis for a change in status of Crimea and
Sevastopol and that, therefore, this annexation had no legal bearing.4 For all intents
and purposes, however, Crimea has been removed from Ukrainian hands, at least for
the time being. This has been emphasized by the Russian government since the
annexation and has not changed in the years since then; the official message is that
Russia will not return a part of its territory.5

1

I.D Nazarenko, Narysy istorii Komunistychnoi partii Ukrainy, (Politvydav Ukrainy, 1971), 577.
Orest Subtelny, Ukraine: A History, 3rd ed, (University of Toronto Press, 2000), 499.
3
“Laws on admitting Crimea and Sevastopol to the Russian Federation,” Official Internet Resources of
the President of Russia, March 21, 2014, http://en.kremlin.ru/events/president/news/20625
4
UN General Assembly, Territorial Integrity of Ukraine: resolution / adopted by the General
Assembly, April 1, 2014, A/RES/68/262
5
Euan McKirdy, “Russia: We’re not returning our territory, Crimea to Ukraine,” CNN, February 16,
2017, https://www.cnn.com/2017/02/15/europe/russia-foreign-ministry-crimea-ukraine/index.html
2
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Before diving into any analysis, it is beneficial to understand the
circumstances in Ukraine that set off and contributed to the change in Crimea’s status.
On November 21st, 2013, protests broke out in Ukraine. That day, people came out to
express their dissatisfaction with President Viktor Yanukovych’s decision to abandon
a trade deal with the EU in favor of a promised $15 billion loan from the Russian
government.6 This was the beginning of the Euromaidan, a political revolution that
would result in the change of president and in instability throughout the country.7 The
protests and dissatisfaction with Yanukovych continued on the Kyiv streets for 3
months.8 It is estimated that close to 800,000 people came out to rally in early
December.9 Unfortunately, although the protests began peacefully, violent clashes
between protesters and the Ukrainian government changed the nature of the
demonstration. On February 20th, 2014, close to 100 people were killed in a clash
between riot police and protesters, with both sides employing snipers;10 in 2018 these
people were honored as the “Heavenly Hundred” that gave their lives for Ukraine’s
future.11 The escalation of violence, the ongoing opposition, and the taking over of
government buildings through the country led Yanukovych to flee to Russia on

6

“Timeline: Political Crisis in Ukraine and Russia’s Occupation of Crimea,” Reuters, March 8, 2014,
https://www.reuters.com/article/us-ukraine-crisis-timeline/timeline-political-crisis-in-ukraine-andrussias-occupation-of-crimea-idUSBREA270PO20140308.
7
Lili Bayer, “Ukraine’s Political Instability Continues,” Geopolitical Futures, April 11, 2016,
https://geopoliticalfutures.com/ukraines-political-instability-continues/.
8
“Timeline: Political Crisis in Ukraine and Russia’s Occupation of Crimea,” Reuters, March 8, 2014.
9
“Ukraine Crisis: Timeline,” BBC, November 13, 2014, http://www.bbc.com/news/world-middle-east26248275.
10
Gabriel Gatehouse, “The untold story of the Maidan massacre,” BBC News, February 12, 2015,
http://www.bbc.com/news/magazine-31359021.
11
“Ukraine Marks Anniversary of Worst Maidan Bloodshed,” Radio Free Europe Radio Liberty,
February 20, 2018, https://www.rferl.org/a/ukraine-honors-heavenly-hundred-maidan-4thanniversary/29049895.html.
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February 22nd.12 That same day, Ukraine’s parliament voted to impeach Yanukovych
and to schedule new presidential elections for May 25th.13
Meanwhile, political turmoil happened outside of Kyiv as well. Some reports
have shown that pro-Russian organizations in Crimea opposed the events unfolding in
the country’s capital and feared the transition from Yanukovych to the “fascist”
opposition.14 Concurrently, Moscow was even more worried about the impacts a postYanukovych, anti-Russia Ukrainian government might have. In late February,
following Yanukovych’s removal, Russian forces in Crimea seized Simferopol
government buildings.15 The responsibility for these actions was initially a
contentious subject, with Russia claiming that the “little green men” were Crimean
self-defense groups; however, President Putin later acknowledged that these men
were Russian soldiers.16 Soon after, on March 16th, 2014, a referendum was called to
decide whether Crimea would secede and join with Russia. The referendum ballot
gave voters two options. The first asked, “Do you support reunifying Crimea with
Russia as a subject of the Russian Federation?”, while the second asked, “Do you
support the restoration of the 1992 Crimean constitution and the status of Crimea as a
part of Ukraine?”17 The 1992 constitution asserted Crimea’s independence, and

12

“Timeline: Political Crisis in Ukraine and Russia’s Occupation of Crimea,” Reuters, March 8, 2014.
Alan Taylor, “Ukraine’s President Voted Out, Flees Kiev,” The Atlantic, February 22, 2014,
https://www.theatlantic.com/photo/2014/02/ukraines-president-voted-out-flees-kiev/100686/.
14
Robert Coalson, “Pro-Russian Separatism Rises in Crimea as Ukraine’s Crisis Unfolds,” Radio Free
Europe Radio Liberty, February 18, 2014, https://www.rferl.org/a/ukraine-crimea-risingseparatism/25268303.html.
15
“Ukraine crisis: timeline of major events,” The Telegraph, March 5, 2015,
https://www.telegraph.co.uk/news/worldnews/europe/ukraine/11449122/Ukraine-crisis-timeline-ofmajor-events.html.
16
Shaun Walker, “Putin admits Russian military presence in Ukraine for first time,” The Guardian,
December 17, 2015, https://www.theguardian.com/world/2015/dec/17/vladimir-putin-admits-russianmilitary-presence-ukraine.
17
“Crimea referendum: What does the ballot paper say?” BBC News, March 10, 2014,
http://www.bbc.com/news/world-europe-26514797.
13
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autonomy from Ukraine,18 in contrast with the pre-referendum status of Crimea as an
autonomous republic within Ukraine. No option was provided for maintaining
Crimea’s status as is. Official results reported 97% of Crimeans voting to join Russia,
although numerous claims were made by the West opposing the validity of the
referendum and questioning the truthfulness of these results.19 Regardless, Moscow
accepted the referendum as authentic and “The Treaty on Accession of the Republic
of Crimea to Russia” was signed just two days later, incorporating Crimea into
Russian territory.20 Although Crimea is officially part of Russia under their domestic
law, the majority of the international community has refused to recognize this
territorial change, with less than a dozen members of the United Nations accepting
Russia’s claim.
This brief overview in no way encompasses all of the nuances and information
that will be important in discussing Crimea, but it offers an initial understanding of
the core issues and events that resulted in the annexation. Throughout this work, I will
bring in more detailed factual evidence and historical information as it becomes
applicable, but even this short summary gives a taste of many of the issues that any
legal examination has to grapple with. Was the transition of the Ukrainian
government illegal, and does that matter for Crimea’s independence? Can the Russian
government be blamed for using force given their role in taking over Simferopol
government buildings? What does it mean to only have options of change on the
18

For more information on this constitution and on the events leading up to its drafting, see pp. 36-37.
Ilya Somin, “The dubious Crimean referendum on annexation by Russia,” The Washington Post,
March 17, 2014, https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/03/17/thedubious-crimean-referendum-on-annexation-by-russia/?utm_term=.f0c3ed49605e.
20
“Agreement on the accession of the Republic of Crimea to the Russian Federation signed,” Official
Internet Resources of the President of Russia, March 18, 2014,
http://en.kremlin.ru/events/president/news/20604.
19
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referendum ballot, and how does that influence its validity? All of these inquiries feed
into the main questions that this text will attempt to answer.
In this work, I will examine the historical trajectory of the principle of selfdetermination and analyze whether the actions in Crimea follow along this path. I will
examine multiple arguments that Russian leadership and academics have proposed as
proof of the legality of the annexation, which include the validity of the referendum
as well as the use of force by Russia. Finally, I will attempt to answer questions about
what role international law has played in this conflict, and how Russia will utilize it in
the future. Chapter 1 will focus entirely on the question of self-determination: first
examining the legal background of the principle and then moving forward to analyze
each legal argument, presented by Russia, justifying the alleged choice of the
Crimean people to secede from Ukraine and join Russia. Chapter 2 is structured in a
similar way but looks instead at the permissibility of the use of force in modern
international law and the application of these laws to Russia’s actions within Crimea.
In Chapter 3, I will more broadly examine the association of international law and
politics within Russia’s government, utilizing the case of Crimea to predict the future
of Russia’s relationship to international law. I also include recommendations for
strengthening compliance with the law through a united international community and
the development of a more precise language of legal principles. My hope is that the
analysis presented in this thesis answers at least some of the myriad of questions that
Crimea has brought up and helps unpack this event so that we may learn from it in the
future.
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Chapter 1: Self-Determination
“We did not annex [Crimea], we did not seize it, we gave people the opportunity to
express themselves and make a decision and we treated that decision with respect.”21
-Vladimir Putin
“Очень надеюсь, что когда-нибудь мы вернемся в Крым или он вернется к намкак часть нашей Родины, часть Украины.” 22
(“I really hope that someday we will return to Crimea or it will return to us, as a part
of our Homeland, a part of Ukraine.”)
-Наталья Влащенко
Understanding the principle of self-determination and its application in
relation to Crimea is pivotal in assessing the legitimacy of Crimea’s annexation. In
order to accurately evaluate what role this principle of international law has in this
case, I will first track the history of its development generally. I will then move on to
analyze the relevant specifics in Crimea, by engaging with different arguments
presented by Russia in defense of the claim to self-determination. Whether this was a
valid case of self-determination is a fundamental test of the legality of the secession
as a whole, although it still leaves questions as to the validity of the annexation by
Russia, which will be further examined in Chapter 2. Furthermore, the case of Crimea
could influence legal interpretations of self-determination movements in the future
and could contribute to elucidating the ambiguous and evolving nature of this element
within international law. This analysis is useful not only to gain perspective on this
conflict but also to expound the greater impact this could have on the legal field.
~Legal Background~
Self-determination has evolved over time and has expanded in its application,
leading to confusion and debate about when it can be applied and by whom. Yet it has
21

“Seliger 2014 National Youth Forum,” Official Internet Resources of the President of Russia,
August 29, 2014, http://en.kremlin.ru/events/president/news/46507.
22
Наталья Влащенко, Кража, или Белое солнце Крыма, (Фолiо, 2017), 322.
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long been a principle of international law, even before the modern understanding of
international law that emerged following World War II. In 1914, Vladimir Lenin
published The Right of Nations to Self-Determination, in which he wrote, “that the
self-determination of nations means the political separation of these nations from
alien national bodies, and the formation of an independent national state.”23 In
contrast, Woodrow Wilson imagined self-determination not as a national right but as
a civil right for citizens to participate in and influence their own governments.24 He
pushed for this conception to be instated in the League of Nations and proposed it at
the Paris Peace Conference convened in 1919.25 It was ultimately rejected “due to
inconsistences in its interpretation.”26 This is a problem that, as we will see, has not
gotten much clearer in the hundred years that followed it.
The importance of the principle of self-determination is evident in its
appearance within Article 1 of the UN Charter, which states that one of the purposes
of the United Nations is to “develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples.”27 This
concept is clearly an inherent right, given its immediate presence within the Charter,
although how this is defined, who this applies to, and what steps can be taken towards
self-determination are developed through treaties, court decisions, and customary

23

Vladimir Lenin, “The Right of Nations to Self-Determination,” Marxists Internet Archive, 395,
https://www.marxists.org/archive/lenin/works/1914/self-det/index.htm.
24
Trygve Throntveit, "The fable of the Fourteen Points: Woodrow Wilson and national selfdetermination," Diplomatic History 35, no. 3 (2011).
25
Sofia Cavandoli, "The unresolved dilemma of self-determination: Crimea, Donetsk and Luhansk,"
The International Journal of Human Rights 20, no. 7 (2016), 876.
26
Ibid., 876.
27
Charter of the United Nations, Chapter I, Article 1(2) (1945).
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law.28 For example, in 1966, the International Covenant on Economic, Social and
Cultural Rights included the right of self-determination in Article 1(1), reinforcing it
is a right guaranteed to “all peoples” and stating that “by virtue of that right they
freely determine their political status and freely pursue their economic, social, and
cultural development.”29 The Declaration Concerning Friendly Relations, adopted in
1970, further emphasizes that, “ all peoples have the right freely to determine, without
external interference, their political status,” and goes on to state that “every State has
the duty to promote, through joint and separate action, realization of the principle of
equal rights and self-determination of peoples, in accordance with the provisions of
the Charter.”30 Although the phrasing here implies a certain freedom of action, the
legal truth is far from such a simple reading, with multiple factors, such as the
definition of “people” and the methods of attaining self-determination, being debated
and expanded over time.
Fundamentally, self-determination can only be exerted so long as it does not
infringe upon the territorial integrity of a state, which is the broad basis of modern
international law. As Thomas Grant, international lawyer and senior associate of the
Lauterpacht Centre for International Law, accurately points out: “The international
order that emerged after 1945… is, in short, an order of settled boundaries and

28

“Customary international law refers to international obligations arising from established state
practice, as opposed to obligations arising from formal written international treaties,” Legal
Information Institute, https://www.law.cornell.edu/wex/customary_international_law.
29
UN General Assembly, International Covenant on Economic, Social and Cultural Rights, December
16, 1966, United Nations, Treaty Series, vol. 993, Article 1(1).
30
General Assembly Resolution, Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the United Nations,
October 24, 1970, A/RES/25/2625.
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enduring territorial settlements.”31 Without this general state agreement to preserve
territorial integrity, none of the modern forms of international law that we are
accustomed to could have come into being.32 It, therefore, comes as no surprise that
the laws uphold the importance of territorial integrity and that this principle can limit
many others, including the interpretation of who is allowed to seek self-determination
and how. In fact, The Declaration Concerning Friendly Relations goes on to state:
Nothing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part,
the territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and
self-determination of peoples as described above and thus possessed of a
government representing the whole people belonging to the territory without
distinction as to race, creed or colour.
Every State shall refrain from any action aimed at the partial or total
disruption of the national unity and territorial integrity of any other State or
country.33
It is very easy to see the inherent tension present between the necessity to uphold a
right of self-determination and making sure that that right does not serve to break up
the fundamental notion of territorial integrity, without which the UN Charter and the
modern understanding of international law could not exist.
Following World War II, self-determination was largely seen as a necessity
only in the context of decolonization. In fact, many of the clarifications and
expansions defining the right of self-determination came about from the push to end
colonialism. In 1960 the UN General Assembly adopted the Declaration on the
Granting of Independence to Colonial Countries and Peoples which affirms that:
31

Thomas Grant, Aggression against Ukraine: territory, responsibility, and international law,
(Springer, 2015), 4.
32
Ibid., 5.
33
Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations.
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1. The subjection of peoples to alien subjugation, domination and exploitation
constitutes a denial of fundamental human rights, is contrary to the Charter of
the United Nations and is an impediment to the promotion of world peace and
co-operation.
2. All peoples have the right to self-determination; by virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development.34
Though, like all documents relating to self-determination, it mentions that in no
circumstances must this right interfere with territorial integrity,35 it also expands what
the definition of the right is beyond just a statement of its principle. In relation to this,
Additional Protocol I extended the definition of international armed conflict to
include instances of self-determination. This was drafted with the primary intent of
giving legal protection to liberation movements fighting against colonial domination
present at the time. Therefore, this protocol gives a very clear definition of what
circumstances must apply to be considered “exercising the right of selfdetermination,” specifically: “fighting against colonial domination and alien
occupation and against racist régimes.”36 In the colonial context, the issue of
disturbing territorial integrity did not play as large of a role, as the colony was a
separate entity with internationally recognized borders whose proclamation of
independence did not fundamentally impact the sovereignty of the colonizing
country. Although this was a turning point for self-determination and for the
expansion of human rights under international law, it does not address many of the

34

UN General Assembly, Declaration on the Granting of Independence to Colonial Countries and
Peoples, December 14, 1960, A/RES/1514(XV).
35
“Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity
of a country is incompatible with the purposes and principles of the Charter of the United Nations,”
Declaration on the Granting of Independence to Colonial Countries and Peoples.
36
International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol
I), June 8, 1977, 1125 UNTS 3, Article 1(4).
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self-determination questions going beyond decolonization that we still grapple with
today.
The Helsinki Final Act, signed in 1975, gave an even more inclusive
interpretation of self-determination:
“By virtue of the principle of equal rights and self-determination of peoples,
all peoples always have the right, in full freedom, to determine, when and as
they wish, their internal and external political status, without external
interference, and to pursue as they wish their political, economic, social and
cultural development.”37
The final wording of this 8th Principle was the result of drawn-out negotiations
between Europe, the United States, and the Soviet Union, with considerable push
back against the right of self-determination by the Soviets.38 The agreed upon
Declaration of Principles ultimately presented a stronger right for self-determination
and the freedom of “peoples” to choose their own political status.39 Although the
language here is less constrained and employs words such as “always”, “full
freedom”, and “as they wish,” this should not be misconstrued as negating territorial
integrity. As the right of self-determination began to apply in more than just a
colonial context, for example secession movements within newly-independent
states,40 the focus on preserving territorial integrity and state sovereignty persisted
more than ever. The relationship between self-determination and potential for
secession was not one taken lightly. Instead, states were encouraged to give minority
groups political autonomy within the state, to preserve the principle of self37

Organization for Security and Co-operation in Europe (OSCE), Conference on Security and Cooperation in Europe (CSCE): Final Act of Helsinki, August 1, 1975.
38
Boris Meissner, "The Right of Self-Determination after Helsinki and Its Significance for the Baltic
Nations," Case W. Res. J. Int'l L. 13 (1981), 377-378.
39
Ibid., 378.
40
Examples include the 1960 Katanga and South Kasai secessions from the Republic of the Congo,
and the 1967 Biafra secession from Nigeria. All three provinces were later reincorporated into their
parent states.
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determination while diminishing the possibility of infringing on territorial integrity.
Although the Helsinki Act referenced the possibility for people to define their
political status internally or externally, the international interpretation of selfdetermination has consistently confined it to internal usage, except in cases of
decolonization. Internal self-determination can be defined as “the right of people to
freely choose their own political, economic, and social system,” whereas external
self-determination is the right of a people “to constitute itself a nation-state or to
integrate into, or federate with, an existing state.”41 The former has the potential to
cooperate with the principle of self-determination, by allowing minorities a right to
self-govern and influence their position within the state, while still maintaining
territorial integrity by avoiding more drastic external self-determination.
The case Reference re Secession of Quebec exemplifies the international
community’s exclusive acceptance of internal expressions of self-determination. The
decision of this case emphasized that although Quebec had a right to selfdetermination, it did not have a right to secede. The Supreme Court of Canada found
that, “a state whose government represents the whole of the people or peoples
resident within its territory, on a basis of equality and without discrimination, and
respects the principles of self-determination in its own internal arrangements, is
entitled to the protection under international law of its territorial integrity.”42
Fundamentally, this illustrates the Court’s stance that unless there was a case of
colonial domination, foreign occupation, or the impossibility of internal self-

41

Salvatore Senese, "External and Internal Self-Determination," Social Justice 16, no. 1 (35) (1989),
19.
42
Supreme Court of Canada, Reference re Secession of Quebec, 1998, 2 S.C.R. 217,
para. 130.
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determination, the right of seeking external self-determination, i.e. secession, does not
exist under international law.43
Yet, the possibility of secession still has the potential to create fear and
clashes between minorities and state leadership. A changing understanding of selfdetermination began to take shape as a response to the problems of minorities and
indigenous peoples, which could not always be accommodated by internal selfdetermination.44 In situations where the potential for internal self-determination had
been eradicated, the right to secede gained popularity. Hannum points out this issue in
his book, Autonomy, sovereignty, and self-determination: the accommodation of
conflicting rights, writing, “While it is appropriate to focus on secession as the
ultimate expression of the right to self-determination it is precisely this focus that has
led states to reject categorically any suggestion of self-determination for minorities
within their jurisdiction.”45 This legal discord continued after the breakup of the
USSR, which caused widespread minority problems throughout Eastern Europe and
Yugoslavia.46 Still, the right of autonomy for minority groups is crucial to allow for
the free and fair expression of self-determination and for conflict-free relations
between majority and minority groups within a state.47
Although the commonly favored interpretation of self-determination
maintains internal forms of autonomy in cases not related to colonization, “more
recently the right to secede from a state has also been granted in situations where a
43

Roya M. Hanna, "Right to Self-Determination in In Re Secession of Quebec," Md. J. Int'l L. &
Trade 23 (1999), 241.
44
Peter Malanszuk, Akehurst's modern introduction to international law, (Routledge, 2002), 338.
45
Hurst Hannum, Autonomy, sovereignty, and self-determination: the accommodation of conflicting
rights, (University of Pennsylvania Press, 2011), 473.
46
Peter Malanszuk, Akehurst's modern introduction to international law, 338.
47
Hurst Hannum, Autonomy, sovereignty, and self-determination, 473.
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people have been denied civil and political rights and subject to serious human rights
abuses.”48 Kosovo, a particularly monumental case expanding the understanding of
self-determination, unfolded less than twenty years ago. I will provide a more
thorough analysis of the facts of Kosovo later on, but what is important to note for the
historical development of self-determination is the new realm of possibility this case
generated. Kosovo is an example of remedial secession, a type of external selfdetermination occurring as a response to injustices and human rights abuses against a
defined “people”. This does not mean, however, that every country agreed with the
expansion of self-determination in regard to Kosovo. Many countries, including
Russia, saw it as an infringement on Serbia’s territorial integrity and an illegal use of
force by NATO to assist the Kosovar Albanians. Nonetheless, the ongoing genocide
of the Kosovar population, and the utter refusal of the Serbian government to appease
their demand for internal autonomy, created a situation that would lead to the
eventual acceptance of the secession and the emerging statehood of Kosovo. A
contributing factor of this acceptance was The International Court of Justice’s
decision that Kosovo’s declaration of independence did not break any current
international laws.49 However, the court did not choose to address additional
questions related to self-determination, thereby missing an opportunity for further
clarification of the principle.50
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~Who Does Self-Determination Apply to? ~
It is not only the general principle of self-determination that leaves room for
questioning but even how to define the “people” that have this right. “At various
points in international legal history, the term “people” has been used to signify
citizens of a nation-state, the inhabitants in a specific territory being decolonized by a
foreign power, or an ethnic group.”51 There has been a similar trajectory of
development between the application of the right to self-determination and the
definition of a “people” that can apply it. The concept of a “people” was initially tied
to the entire population of a specific territory, which made sense in the context of
self-determination through decolonization. The “people” exercising selfdetermination in those cases simply became a newly recognized state under the same
borders that they had previously been recognized as a colony.52 However, as
decolonization was realized, self-determination began to transform into an attainable
right for minorities and ethnic groups, which necessitated a new understanding of
who a “people” was based on more than just territory.
In 1989, UNESCO conducted a study specifically aimed at understanding who
a “people” refers to and how this relates to the right of self-determination. 53 This was
prompted by popular movements in Eastern Europe as well as the potential for selfdetermination in Palestine and South Africa.54 The study emphasizes the vagueness
and the dangers of the uncertainty relating to the understanding of “people’s rights,”
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especially in relation to self-determination. It, therefore, attempts to bring
clarification by describing some of the features inherent to a “people” including “(a) a
common historical tradition; (b) racial or ethnic identity; (c) cultural homogeneity; (d)
linguistic unity; (e) religious or ideological affinity; (f) territorial connection; (g)
common economic life.”55 The group must also share a common understanding of
themselves as a “people.”56 Although the study was not binding law, it addressed the
global legal recognition of “people’s rights” and attempted to elucidate who a
“people” is in modern understanding. Given the lack of a definite definition of
“people” under international law, this at least gives a framework from which to
analyze self-determination units. There has also been international support for this
conception, as illustrated in the implicit acceptance of the Kosovar Albanians as a
“people,” with a right to self-determination.57
Interestingly, there has not been much progress in answering many of the
questions brought up in this study, and most of the objections and problems relating
to these rights in 1989 are still the ones raised, such as “a right to self-determination
leading to the fragmentation of States, the disruption of settled international
boundaries, the breakdown of governmental authority and even the manipulation of
peoples for the purpose of disrupting the internal affairs of States.”58 With the new
conception of a “people” being tied to ethnicity, a concern has emerged that this
definition might destabilize multi-ethnic states.59 In order to prevent this, most
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“people” defined under criteria that extend beyond territory have been restricted to
internal self-determination.60 It is clear that understanding which people have a legal
right to self-determination is the first step in understanding when they have that right
and how it can be expressed. Analyzing the validity of defining Crimeans as a
“people,” or a self-determination unit, will therefore be critical.
~Wrapping up Legal Background~
As I have illustrated, self-determination is continually being developed. The
way in which it is understood has shifted with changes in international circumstances.
The initial theoretical concept was refined and applied to decolonization, with an
understanding that the “people” who had the right of self-determination were a group
living in a defined territory. As international concerns have changed, selfdetermination has also had to change in order to better address the needs of minorities
living within internationally recognized states or to address ethnic conflicts occurring
within a single territory. Yet, understanding how to support self-determination
without losing territorial integrity, and unwinding the basis of international law, has
caused difficulties in defining which people have a right to self-determine and how
they are able to do so. While these questions continue to be re-examined, the
international community has fashioned a certain understanding of self-determination
illustrated through court decisions, government statements, and legal scholarship.
Self-determination is a right that must be pursued internally, within the parent state;
only in rare circumstances may external self-determination be sought. Brad Simpson,
a professor focusing on the history of self-determination, aptly explains that in order
for a people to be permitted to secede, “A group of people in a defined territory must
60
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have distinctive identity and a history of persecution at the hands of an unresponsive
state that has made it impossible for them to effectively exercise the right to internal
self-determination.”61 It is with this general knowledge that we can begin to examine
self-determination in the case of Crimea.
~Russia’s Arguments in Defense of Crimean Self-Determination~
Many of Russia’s claims regarding the legality of their actions in annexing
Crimea rest on the idea that the people of Crimea were seeking the right of selfdetermination; Russia was, therefore, helping them attain this right and was
supporting the result by recognizing Crimea’s independence. The majority of Russian
legal authorities have attempted to defend Russia’s actions through legal
argumentation, however these arguments largely fall short. In this section, I will
present the arguments that relate specifically to self-determination and analyze them
in relation to the relevant laws and cases that I have outlined. It is also important to
mention that the Russian Constitution stipulates that international laws and
international treaties take priority62 in cases where they are inconsistent with the
domestic law of the Russian Federation.63 Therefore, regardless of national law, the
standards of international law in this annexation case must be met. This fact makes it
even more interesting that Russian legal scholars seem to be attempting to reinterpret
international law in a way that supports domestic policy and domestic legal
interpretation, since it should be the other way around. Moiseienko, a Ukrainian
lawyer currently pursuing a PhD in international law, even points out that, “a well61
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known website Pravo.ru omits any references whatsoever to potential unlawfulness of
the annexation when reporting legal developments in Crimea.”64 Such a biased
approach of looking at Crimea makes it paramount to analyze and interpret Russia’s
claims.
When looking at Russian legal arguments, a pattern emerges in which a
variety of different points are being made at once. For example, Mikhail Deliagin, a
Russian economist, writer, and politician, pivots from one line of logic to another,
quickly bringing up argument after argument to attempt to persuade readers. First, he
proposes that the Ukrainian state has ceased to exist after being taken over by “a gang
of Nazis.” He then quickly transitions stating that, even if the country does exist, it is
not fulfilling its obligations to its citizens meaning that, therefore, they have the right
to self-determination. 65 Finally, he proceeds to claim that even if Ukraine did exist as
a state and was fulfilling its obligations, Crimeans still had a right to secede because
the West had set a precedent through Kosovo that allowed ethnic groups to seek
independence.66 Of course, it should not be ignored that this author is more of a
politician than a lawyer and that his legal analysis quickly transitions to a discussion
of the Crimean national project and how to maximize its benefits. Nevertheless, the
hasty arguments he throws out are ones that are repeated in a variety of other, more
reputable, sources. Each of these claims will be independently examined in greater
detail, to assess the validity of Crimea’s self-determination.

64

Anton Moiseienko, “What Do Russian Lawyers Say About Crimea?”, OPINIO
JURIS (Sept. 24, 2014), http://opiniojuris.org/2014/09/24/guest-post-russian-lawyerssay-crimea/.
65
Mikhail Deliagin, "Crimea: The First Step in Russia's Return to the World," Russian Politics & Law
53, no. 2 (2015), 9-10.
66
Ibid.

23

~Is Crimea a “People”? ~
There have been varying understandings of Crimea as a “people” with the
right for self-determination. Determining the application of the term to Crimea is the
first step in figuring out whether the people living in this territory could legally
proclaim independence and whether Russia was simply recognizing a natural course
of self-determination. To answer this question necessitates looking at different
aspects of Crimea as well as different definitions. Two main understandings of a
“people” have emerged: one focused on defined territory and one focused on the
characteristics of a group of people.67 The territorial approach is used in the context
of an “entire population residing within the internationally recognized borders of a
territory where no other state exercises legitimate sovereignty.”68 Since Crimea was
part of the territory of Ukraine, this definition cannot apply and the characteristics of
the people living in Crimea must be examined.
Understandably, the Russian position has been to focus on Crimea as one
people. The arguments used draw from the recent broad interpretation of the term
“people.” Some of the criteria that can be used to support Crimea as a selfdetermination unit are a common historical tradition, cultural homogeneity, territorial
connection, a common economic life, and a common consciousness. 69 Anatoly
Kapustin, a Russian professor of International Law and the President of the Russian
International Law Association, uses some of these characteristics to claim Crimea as
a “people.” He defines it as a “political-ethnic community” possessing the right to
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self-determine and argues that ethnic differences within Crimea do not minimize that
common identity.70 In fact, he writes, “In the referendum on independence the people
of Crimea – all ethnic groups living in Crimea – showed themselves as one selfdetermined people and overwhelmingly opted for a reunification with Russia.”71 This
is an important argument to prove, since the more recent understanding of a “people”
focuses on shared ethnicity, religion, or language, and Crimea is not uniform in this
regard. The common consciousness of Crimea as a whole unit must be demonstrated,
which Kapustin attempts to do. But the claims he makes about different ethnic groups
in Crimea, and their unity, have been brought into question.
One important group to discuss is the Crimean Tatar population. The Office of
the United Nations High Commissioner for Human Rights reported that the majority
of the Tatar community boycotted the referendum, with only about 1000 out of about
300,000 Tatars choosing to participate in the vote.72 Such an ethnic separation within
Crimea could disrupt the idea of Crimea as one “political-ethnic” group. This is
especially relevant as the concept of a “people” has in many cases been tied to ethnic
or racial communities. Relatedly, Bill Bowring argues that the only group that can be
seen as one “people” with the right for self-determination is the Crimean Tatar people
given their status as “indigenous people of Crimea.”73 Furthermore, they had faced
significant persecution within the Soviet Union; the Crimean Tatars were deported in
1944 and they– alone among the deported peoples of 1944– were not rehabilitated
70

Anatoly Kapustin, "Crimea’s Self-Determination in the Light of Contemporary International Law,"
HEIDELBERG J. INT’L L. 75 (2015), 115.
71
Ibid., 115.
72
Office of the United Nations High Commissioner for Human Rights, Report on the Human Rights
Situation in Ukraine, April 15, 2014, 4.
73
Bill Bowring, “Who are the ‘Crimea People’ or ‘People of Crimea’? The fate of the Crimean Tatars,
Russia& legal justification for annexation, and Pandora’s Box”, forthcoming, 21.

25

after the death of Stalin. This would add validity to their claim as a self-determination
unit. The theoretical separation of the Crimea territory into ethnic sub-units weakens
the idea of one Crimean “people” and, therefore, weakens their claim of being a
legitimate self-determination unit.
An argument could be made for the territorial connection and common
historical tradition in Crimea, both of which are noted as important in the definition
of a “people.” While the territorial connection is hard to argue with, scholars have
called into question the history of Crimea as a “people.” Law professor and member
of the Ukrainian Society of International Law, Oleksandr Merezhko, writes,
“Officially the population of Crimea has never been considered a separate people,
neither by Ukraine nor by Russia.”74 For Crimea to be a self-determination unit, they
would have to be significantly different from the rest of Ukraine, enough to be a
separate “people.” Additionally, Christopher Borgen, a professor of law at St. John’s
University, argues that “although statements by Russian political leaders and
international lawyers gave a general sense of the populations of Crimea and eastern
Ukraine being different from the rest of Ukraine, they did not clearly state that either
population met the formal criteria of being a self-determination unit.”75 The opposing
viewpoint suggests that Crimea has always been separate from Ukraine, both
historically as a region transferred to Ukraine from Russia and more recently as an
autonomous region within Ukraine.
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There is a considerable level of controversy surrounding who a “people” is
and, although Crimea might not have all of the characteristics noted as being relevant,
the definition is too flexible to definitively assert whether or not Crimea is a “people.”
Nonetheless, in cases where a “people” does not describe a complete territory that is
not under control of any sovereign state, the internationally accepted approach has
been to pursue internal self-determination. If we assume that Crimea can be
considered a “people” with a right for self-determination, it is still not clear whether
they had a legal right to secede from Ukraine and whether Russia could recognize this
decision and annex the territory. The following sections focus on the right of
Crimeans to secede and the Russian arguments presented in support of this.
~The Illegal Kyiv Regime~
One framing of the legitimacy of the referendum, and later annexation, is that
the Ukrainian state had ceased to exist after the coup d’état, and that, therefore,
groups of citizens had a right to self-determination to create their own state.76 This
holds no legal merit since a governmental transition or revolution does not invalidate
the territorial integrity of the state.77 A close, but more realistic, framing of this type
of argument is that the change in regime in Kyiv was illegal, which invalidated
constitutional norms, thus making the actions in Crimea both lawful and necessary
given the turmoil in the country.78 Both of these interpretations present the removal of
Yanukovych from office as an illegal seizure of the government, a development that
put Crimeans at risk and allowed them to take self-determination actions that would
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have been illegal under the Ukrainian constitution in normal circumstances. It also
suggests that self-determination was necessary, because the autonomy of Crimea as a
territory of Ukraine was at risk under the new leadership. Careful examination of the
situation, however, illustrates the Ukrainian government’s continuity of control,
recognized both domestically and internationally, limited evidence of Crimea’s
autonomy being at risk, and a timeline that makes this argument questionable.
In late February, after the eruption of violent protests in Kyiv, the opposition
leaders and then acting president Yanukovych negotiated and signed a deal aimed at
maintaining peace. Titled “Agreement on the Settlement of Crisis in Ukraine”, this
deal restored the Constitution of 2004, called for constitutional reform to more evenly
balance powers, and called for new Presidential elections to be held by the end of the
year.79 In the days following, Yanukovych fled Ukraine and Parliament voted to
impeach him. Although the impeachment process was not carried out by the standards
set in Ukrainian domestic law, the presence of a crisis situation, in combination with
President Yanukovych’s whereabouts being unknown, led Parliament to circumvent
the Constitutional procedure. This unconstitutional transition of presidency, from
Yanukovych to the new acting president Turchynov, is the strongest buttress of the
claim that the regime was illegal and thus necessitated secession. However, domestic
illegality or regime change does not provide grounds for ignoring international laws
or the international sovereignty of a country. The new government maintained
effective control of the country, upheld the Constitution of Ukraine, and preserved
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relative peace and stability. Under international law, the government had legitimacy
and could not be circumvented in issues of self-determination.
Alexei Moiseev, dean of the Faculty of International Law at the Diplomatic
Academy of the MFA of Russia, writes, “Ukraine undoubtedly still exists as a subject
of international law by virtue of the sovereignty that has its source in the Ukrainian
people, but the basic question of the legal capacity of the state arises: who legally
represents state power in Kyiv?”80 In fact, this is a question that can be answered by
looking at specific requirements of the law. In cases of political unrest within a
country, or of governmental shifts, the test of effective control over the territory must
be met to be legally recognized as the legitimate government. There is also a growing
necessity of international recognition of the government, in order to ascertain its
legitimacy.81 This, as Max Planck Research Group leader, Christian Marxsen, writes,
“opens a gray area in which normative considerations in regard to the legitimacy of a
government are invoked.”82 In the case of governments in exile that cannot have
effective territorial control, their ability to represent their citizens and the national
will could also be an important consideration in assigning legitimacy.83 In Ukraine, in
which a relatively, albeit not entirely, peaceful transition to an interim government
occurred, pending elections, the facts illustrate both that effective control was
maintained and that the majority of the international community accepted this
governmental change. The government continued to function, controlling the territory
80
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of Ukraine and upholding the Ukrainian Constitution, and countries proceeded to
maintain international agreements and to hold talks with the interim Ukrainian
government. Furthermore, President Yanukovych had fled the country and could not
be found representative of the national will, given that the interim Ukrainian
government was brought to power through a protest involving hundreds of thousands
of Ukrainian citizens. The potential national illegality of the transition does not
discount the effective control and legality of the government once it was established
and does not interrupt international legal continuity.84 This transition, therefore, in no
way invalidated the existence of Ukraine as a state nor did it annul the Ukrainian
constitution in a way that would allow for hasty acts of self-determination.
Another point that must be mentioned is the extremely short time span
between the change of Ukrainian government and the Crimea secession. Even if the
new regime was threatening to Crimeans or resulted from illegal protests, the
turnaround and the speed with which the Crimean referendum was arranged, without
attempting to negotiate or wait for the new presidential election, scheduled for May
24th, 2014, lowers credibility. As I previously mentioned, the government had
effective control and was internationally recognized, therefore, it could not be
circumvented for the purpose of self-determination even if the Crimean populace did
feel that the transition was illegal. Crimean representatives could have attempted to
work with the new government to ensure their autonomy, although there was no
indication that this autonomy would be revoked. Furthermore, the Ukrainian
government had the potential to regain complete eligibility in the eyes of its citizenry
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through scheduled voting later that year. Had the referendum been postponed until
then, even if the interim government was unwilling to negotiate, conversations could
have begun between Crimean representatives and the newly elected government.
Given the continued sovereignty of Ukraine, domestic government could not be
ignored when deciding to hold a referendum that would dismantle the territorial
integrity of the country, without at least negotiating for maintained internal autonomy
first.
In “Concerning Certain Positions on the Ukrainian Issue in International
Law,” Moiseev writes, “It can be argued that under an illegal regime, constitutional
norms are invalid due to… the absence of circumstances under which a norm is
subject to application and acquires the significance of a legal fact. Under the
conditions that had arisen in Ukraine, the actions taken by the Crimean authorities
were lawful and democratic.”85 This statement ignores the legal continuity of Ukraine
under international law, the unceasing existence of the territorial integrity of Ukraine,
and the effective control of the government post transition. Although a regime change
had occurred, it did not invalidate the international principles that maintained when
self-determination was appropriate, nor did it invalidate the internal autonomy
Crimea possessed within Ukraine under the Constitution upheld by the new
government. The coup d’état was a national matter, which was concluded by a new
government effectively exercising power in Ukraine. It did not open the door for
international self-determination, nor did it provide an adequate concern for Crimea to
fear for its autonomy under the new regime.
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~The Historical Connection~
On behalf of the executive board of the Russian association of international
law, Professor Anatoly Kapustin wrote a letter to the Executive Council of The
International Law Association on the case of Crimea, Ukraine, and Donbass
explaining the situation as he, and presumably the rest of the association, saw it.86
What was striking in this letter was the persistent focus on the historical connection
between Crimea and Russia, a view that was expounded by other Russian authorities,
including Putin himself. During an address following the Crimea annexation,
President Putin spoke many times of the shared history between Crimea and Russia
invoking phrases such as “Everything in Crimea speaks of our shared history
and pride,” and “In people’s hearts and minds, Crimea has always been
an inseparable part of Russia.”87 These appeals clearly work as political rhetoric, but
their value to international law can only hold so long as laws and treaties support
these claims. Although this section will devote some attention to the validity of these
statements, it will only do so in the identification of the legal facts of the situation.
Russia uses a historical narrative to attempt to validate Crimea’s right to selfdetermination as stemming from an oppressive, continuous denial of autonomy to the
Crimeans by the Ukrainian government. Although history shows a complicated path
to internal autonomy for Crimea following the dissolution of the Soviet Union, many
of these issues were addressed and negotiated with Crimean representatives by the
late 1990s. There is little evidence that Crimeans were politically oppressed, or aimed
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to secede from Ukraine, since then. In this section, I will evaluate historical facts and
their influence on the legal interpretation of self-determination, in order to address the
core of a large portion of Russian arguments.
On March 18th, 2014, in an address to the State Duma, Putin stated, “Now,
many years later, I heard residents of Crimea say that back in 1991 they were handed
over like a sack of potatoes. This is hard to disagree with. And what about
the Russian state? What about Russia? It humbly accepted the situation.”88 This line
of argumentation stems from the allegation of an unlawful shifting of Crimea from
the Russian Soviet Socialist Republic to the Ukrainian Socialist Soviet Republic, and
the later claiming of Crimea by the independent Ukrainian state. Within the Soviet
Union, Crimea began, in 1921, as the Crimean Autonomous Socialist Soviet Republic
of the Russian Soviet Federative Socialist Republic. The Crimean ASSR was
redefined as the Crimean Oblast of the RSFSR, in 1945, following Nazi occupation of
the region. In 1954, this oblast was officially transferred to the Ukrainian Socialist
Soviet Republic by the Presidium of the Supreme Soviet, although the decision is
attributed to Nikita Khrushchev.89 Different reasons have been presented for this
transfer, with many believing it was a “gift” to Ukraine, “framed as a goodwill
gesture.”90 It was also connected to the 300th anniversary of the Treaty of Pereyaslav,
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which is associated with Russian-Ukrainian unity.91 The argument presented in 1954,
at the meeting of the Presidium in which this transfer took place, was framed thus:
“Considering the commonality of the economy, the territorial proximity, and
the close economic and cultural ties between the Crimean Oblast' and the
Ukrainian SSR, and also bearing in mind the agreement of the Presidium of
the Ukrainian SSR Supreme Soviet, the Presidium of the RSFSR Supreme
Soviet considers it advisable to transfer the Crimean Oblast' to the Ukrainian
Soviet Socialist Republic.”92
The ethnic makeup of Crimea had always included more Russians than
Ukrainians; at the time of the transfer “there were about 268,000 Ukrainians and
858,000 ethnic Russians living in the area.”93 Relatedly, questions regarding the legal
validity of this transfer and this decision to reassign the territory occurred prior to the
recent events in Crimea. In 1992, Ambartsumov, a former Russian diplomat and
political scientist, pointed out that, according to the RSFSR Constitution, in order to
invoke a territorial change the entire RSFSR Supreme Soviet had to make the
decision and not just the Presidium.94 The 1936 Constitution of the USSR also
stipulated that “the territory of a union republic may not be altered without its
consent.”95 On these grounds, Ambartsumov finds that the decision to transfer Crimea
to the Ukrainian SSR was illegal.96 Nevertheless, Gwendolyn Sasse, a Professor of
Comparative Politics at the University of Oxford, notes the “political elasticity of the
application of Soviet law” and how “post-Soviet political actors have tended to imbue
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Soviet constitutional provisions with more significance and legitimacy than they had
enjoyed during the Soviet period.”97 There is a lack of consensus on how strictly the
Soviet law was followed and whether the text holds as much importance as the actual
decisions. The legality of the transfer being questionable, however, is less critical
than an analysis of events following 1991. At the time, the transfer of Crimea within
the USSR was seen as inconsequential, since it continued to belong to the territory of
the USSR. Issues with the placement of this territory were exacerbated during, and
following, the breakup of the Soviet Union.
On January 21st, 1991, the people of Crimea voted in a referendum to change
Crimea’s status from an oblast to an Autonomous Region, ASSR, within the USSR.
The result of this referendum was an overwhelming vote for reclassifying it as an
ASSR, making it the first ASSR to be created by popular vote and the last ASSR
created within the Soviet Union.98 In response, the Ukrainian Supreme Soviet passed
a law validating Crimea’s ASSR status, but as a part of the Ukrainian SSR. This was
done to avoid any legal problems that could have come up by the framing of the
referendum question as autonomy within the USSR, instead of within the Ukrainian
SSR. In June 1991, Ukraine affirmed the new status of Crimea in article 75 of the
Ukrainian SSR Constitution. 99 The Crimea referendum was followed, after the failed
August 1991 coup, by the referendum for Ukrainian independence from the Soviet
Union, conducted on December 1 , 1991. 54.2% of Crimeans voted affirmatively to
st
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the question “Do you support the Act of Declaration of Independence of Ukraine?”100
Although there were sentiments expressing a desire for Crimea to join Russia, or to
declare its own independence, the results of this referendum show a majority
supporting Ukrainian independence and Crimea as a part of that. Furthermore,
Crimea was already included in the legal state entity of Ukraine prior to the end of the
USSR, and Kapustin himself admits that “international customary law does not grant
a right of option to the inhabitants of a territory in the case of state succession.”101
This discredits Russia’s claim that Crimea was forcibly stolen by Ukraine after the
dissolution of the Soviet Union.
Yet, following Ukraine’s declaration of independence and the beginning of a
formulation of what that would mean for the country, Kyiv did not spend adequate
attention on its relationship with an autonomous Crimea, which led to discontent and
movements for independence. In 1992, The New York Times published an article
titled “Russia Votes to Void Cession of Crimea to Ukraine” that describes events
hauntingly similar to the 2014 situation in Crimea, with Russia and Ukraine fighting
over the territory and the possibility of Crimean secession.102 On May 6th, 1992, the
Crimean parliament voted to declare independence, contingent on confirmation from
a public referendum.103 This also resulted in a Crimean constitution, which defined
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the “Republic of Crimea” as a state with sovereign powers, while simultaneously
affirming itself as a part of the Ukrainian state.104 The decision came about during
increasing tensions between Russia and Ukraine over the land and confusion about
borders and state formation without a Soviet Union. It is important to note that
Crimea sought independence following failed negotiations with the Ukrainian
government on the powers and autonomy of Crimea.105 Sasse argues this constitution
was used as a way to force Kyiv into negotiating a better deal for the region, which
eventually paid off.106 Although the Ukrainian government declared this act of
independence and Constitution illegal, it negotiated with Crimean representatives to
draft laws that guaranteed Crimea extensive autonomy in exchange for a redrafting of
the Constitution.107 Still, conflicts between Kyiv and Crimea were not yet over.
They clashed again, in 1994, when the Crimean Supreme Soviet created the
position of president of Crimea, and political mobilization for increased autonomy
was brought up in the region anew.108 It was during campaigns for this election, as
well as the Supreme Soviet elections, that a movement to reunite with Russia picked
up momentum. The newly-elected Supreme Soviet in Crimea was made up of a
Russia-supporting majority from the Russian Bloc Party, as was the elected President
Meshkov.109 Meshkov feuded with the Ukrainian government multiple times, and at
one point attempted to re-implement the controversial 1992 Crimean Constitution.
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After significant pressure from Kyiv, however, Meshkov backed down.110 Through a
series of bad political decisions from the Russian Bloc and Meshkov, they lost the
support of the people and, by the end of 1994, polls in Crimea showed support for
Meshkov at 5%.111 As Sasse points out, the “rapid rise and fall of the Crimean
separatist movement demonstrated the inherent weaknesses of this kind of
mobilization.”112 The development of this movement was in response to economic
weakness, ethnic resentment of the Crimean Tatars, and conflicts with Kyiv, not
because of a historical/cultural affinity with Russia.113 Consequently, the mobilization
fell apart when results could not be delivered. It was just one of many solutions that
was considered to fix the perceived issues in Crimea, and, when this vision didn’t
deliver, people quickly lost confidence in it.
Following these political conflicts, Crimean representatives and the Ukrainian
government sought to develop a mutually beneficial solution, and by 1998 this
seemed to have been achieved through constitutional means. Article 134 of the
Ukrainian Constitution, passed in 1996, states, “The Autonomous Republic of Crimea
is an inseparable constituent part of Ukraine and decides on the issues ascribed to its
competence within the limits of authority determined by the Constitution of
Ukraine.”114 It also stipulates the rights that the Autonomous Republic of Crimea
possesses, including a Verkhovna Rada as a representative body to pass laws and
decisions, as long as they comply with the Ukrainian Constitution.115 In 1998, a new
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Crimean Constitution was drafted and approved, which mimicked the language of the
Ukrainian Constitution in defining Crimea as an “inseparable constituent part of
Ukraine.”116 The turmoil of the Crimea question seemed to have finally been
concluded, as both Constitutions upheld the presence of Crimea’s autonomous status
within Ukraine. In fact, although conflicts had obviously existed in the 1990s, they
were handled through negotiations between the region and the Ukrainian government,
which ultimately led to Crimean internal autonomy and stabilization of the area.
This opinion regarding the territorial stability of Crimea as part of the
Ukrainian state was held by multiple scholars leading up to the extremely sudden
volatility of the area. For example, Eleanor Knott describes the events of 2014 as
completely in opposition to the data she had collected in Crimea in 2012 and 2013.
She writes, “Including the minority of respondents who identified with Russia, and
felt discriminated by Ukraine, none of my(Knott’s) respondents supported secession
from Ukraine: it just seemed unthinkable, if not farcical.”117 This view is also
supported by data gathered by political scientists Grigore Pop-Eleches and Graeme
Robertson. They found that, although Crimeans were less likely than citizens of other
Ukrainian regions to view Ukraine as their homeland, instead naming Crimea itself,
only about 1 percent of respondents identified Russia as their homeland.118
Furthermore, they note a 2013 Razumkov Center survey that showed a majority of
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Crimeans opposing separation from Ukraine.119 Such a rapid shift of sentiment in
relation to Russia and secession from Ukraine is extremely questionable and makes
the claim of ongoing resentment and an ongoing desire to rejoin Russia dubious. The
yearning for self-determination that begins after the use of force or intimidation by an
outside power cannot hold weight under international law, especially given the
presumed lack of this desire since autonomy was obtained.
Furthermore, although Russia might speak of their historical ties with Crimea,
legally the matter had been solved from the Russian perspective when they vowed to
respect Ukraine’s territorial integrity in agreements made in 1994 and 1997. The
Budapest Memorandum affirmed that:
“The United States of America, the Russian Federation, and the United
Kingdom of Great Britain and Northern Ireland, reaffirm their obligation to
refrain from the threat or use of force against the territorial integrity or
political independence of Ukraine, and that none of their weapons will ever be
used against Ukraine except in self-defense or otherwise in accordance with
the Charter of the United Nations.”120
This was necessary to assure Ukraine of its safety, following its agreeing to give up
nuclear weapons. A treaty three years later, directly between Russia and Ukraine,
further reinforced the respect for each other’s territorial integrity and mutual
assurances of security.121 Additionally, in 1997, Russia and Ukraine signed the Black
Sea fleet agreements giving Russia bases in Crimea for 20 years. This was a sign of
Ukraine-Russia partnership and was motivated by President Yeltsin’s desire to
normalize relations between the two countries, even though there was some
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opposition at the time from Crimean groups.122 The multiple legal reassurances of
Russia’s acceptance of Ukraine’s borders make claims of the illegality of the Crimean
transfer moot. Even if the Soviet law protocol was not directly followed, the later
affirmations of the international community, upholding the territory as part of the
newly-recognized state, validate Crimea as a territory of Ukraine. Although Kapustin
attempts to circumvent this by stating that bilateral agreements between Ukraine and
Russia did not address the legal status of disputed territories like Crimea,123 this is not
easily reconciled with the terms of the agreements or with the world’s acceptance of
Ukraine’s borders at the time of the signing.
Russia’s attempts to invalidate the incorporation of Crimea into the territory
of Ukraine even went so far as to pass a bill in 2015, after the annexation, “annulling
the Soviet Union’s 1954 transfer of Crimea to Ukraine.”124 Federation Council
Chairperson Valentina Matviyenko stated, in regard to the bill, “We have been
accused of annexing Crimea and the adoption of this law will prove to the entire
world that a one-man decision to transfer Crimea to Ukraine in 1954 was not
legal."125 However, retroactively passing a bill to prove the legality of recent actions
cannot cancel out the countless other treaties conducted between Russia and Ukraine,
since 1954, that have solidified the territorial integrity of Ukraine. Agreements like
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the Budapest Memorandum have included Crimea within Ukraine’s territory, thereby
making claims of illegality of the transfer in 1954 marginal.
As Borgen expertly points out, “International legal doctrines of sovereignty,
effective dates of boundaries and non-intervention deliberately do not give weight to
such historical grievances because almost every country can point to some past wrong
and some previous territorial distribution that they believe is more just.”126 The
argument of historical and cultural ties brought forward by Russia holds no weight
legally. In one paper, Kapustin admits to the extremely rare reference to history in
such cases under international law, but then contrasts it with a statement that “it
cannot be ignored when it comes to reuniting historically united nations.”127 The
Soviet transfer of Crimea to Ukraine, the negotiations during the 1990s between
Ukraine and Crimean representatives on the autonomy and rights of Crimea, the
subsequent stabilization of Crimea as a part of Ukraine, and Russia’s agreement in
multiple treaties and meetings to the borders of Ukraine that included Crimea within
them, all point to legal invalidation of the argument Kapustin makes. If all of these
factors are ignored in favor of an abstract concept of historical ties, it will set a clearly
dangerous precedent that ignores any understanding of modern territories and allows
countries to go back as far back as they please to find relevant history. As Borgen
states, “It is as if the Russian leadership realized that it would be on shaky ground if it
tried to build anything like a classic argument based on self-determination; so,
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instead, it began a parallel construction based on history and cultural affinity.”128 This
argument is interwoven into most defenses of the annexation and it exhibits the
strongest political rhetoric, while disregarding valid standards of international law.
~The Persecution of Russians~
In “Crimea’s Self-Determination in the Light of Contemporary International
Law,” leading Russian legal theorist, Kapustin, writes:
“In the Crimean situation, the physical existence of the people was at stake
and therefore a secession from Ukraine was justified under the requirements
of “remedial secession”. Of course, compared to Bangladesh, Kosovo and
other examples of this kind, the situation in Crimea was different. In fact,
there were no mass killings of civilians or full-scale military actions, but this
was not to the merit of the Ukrainian government or the international
community”129
His appraisal of the situation as endangering the lives of Crimeans echoes politically
based statements of the Russian government, but it also invokes legal theories of
secession and self-determination. As presented earlier, there is growing international
support for the possibility of secession under self-determination in cases where the
government is infringing on the rights of a group of people or is not allowing them to
express their guaranteed right of self-determination within the state.130 Kapustin is
right in stating that there is a precedent of remedial secession, but this can only apply
to Crimea if the factual evidence supports his claim that “the physical existence of the
people was at stake.” Supporters of this argument for self-determination allege that
the regime that took power following the Ukrainian revolution committed atrocities
against the Crimean population, and primarily the ethnic Russians, and that Crimea

128

Christopher Borgen, "Law, rhetoric, strategy: Russia and self-determination before and after
Crimea," 241.
129
Anatoly Kapustin, "Crimea’s Self-Determination," 117.
130
Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations.

43

had no choice but to secede to save itself from persecution and oppression. Yet the
facts do not support the widespread abuse that would be necessary to support this
legal theory, nor was there cause to believe that ongoing oppression would ensue,
given the short amount of time since the regime change and the scheduling of fair and
free elections to proceed in May of 2014.
One of the cases presented by Kapustin, as being indicative of a larger
problem of abuse against ethnic Russians, occurred two months after the referendum
and annexation of Crimea.131 The situation took place in Odessa on May 2nd, 2014
and was a clash between Pro Ukrainian Unity activists and Pro-Federalism Russian
supporters which involved gunshots, Molotov cocktails, and beatings.132 The outbreak
also led to a fire in the Trade Union Building, which, combined with other violence,
left 52 people dead and many more injured.133 This was a tragic loss of life and was
the deadliest incident in Ukraine since the EuroMaidan protests in February.134
However, this incident falls short as an argument for the persecution of Russians
within Ukraine, which could be used to justify self-determination in Crimea. First,
this occurred months after Crimea had already seceded; future events cannot be
retroactively applied to prove the danger to a people in March, when this claim would
have been necessary. Secondly, Kapustin frames the conflict as a “brutal massacre of
dissidents in Odessa,” stating that, “dozens of people were killed or burned alive
simply because they wanted to speak Russian.”135 Reading the Human Rights Report
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that he cites, this analysis clearly doesn’t offer the full picture. Although it is accurate
to state that extremist activists from the Right Sector were involved, which aimed to
clear Odessa of pro-Russian separatists,136 the conflict began when pro-Russian
activists intervened in and provoked participants of a “United Ukraine” rally.137 This
was not an attack on Russian speakers but was a conflict resulting from violence on
both sides, tied directly to questions of separatism and the secession of Ukrainian
territories.
The concern about the suppression of Russian language, hyperbolized in
Kapustin’s quote in the previous paragraph, was a response to Ukraine’s Verkhovna
Rada adopting a bill to abolish a law that allowed for the use of more than one official
language in regions where a significant percentage of locals spoke a regional
language.138 This bill was voted on a day after the vote to impeach President
Yanukovych.139 A majority of Crimeans speak Russian at home,140 and the rejection
of this law was seen by many as an attack on the use of the Russian language. This
interpretation, however, has been criticized by some as not indicative of the actual
reasons for the repeal. For example, Ukrainian lawyer Oleksiy Stolyarenko argues
that the status of the Russian language throughout Ukraine has not changed in
practice, even while there might have been legal modifications.141 He asserts that the
2012 language law changed nothing in regard to regional languages, as there was no
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budget or program created to implement it, and that the decision to abolish the law
was a poorly timed attempt at getting rid of a badly written piece of legislation.142
While the reasons for the Rada’s decision are speculative, the bill did not actually go
into effect; on March 1, 2014 acting President Turchynov vetoed it. He stated,
“Although the 2012 language law was unbalanced, I will not sign into law the
parliament’s decision to repeal it until a new bill to protect all languages is passed.”143
His decision, and justification, imply a respect for regional languages and for
minorities within Ukraine. Although the bill might have caused concern initially, its
prevention should have signaled that Russian-speakers were not, and would not, be
persecuted.
The U.N. human rights report released on April 15th, 2014, which objectively
investigated any potential human rights violations in Ukraine in the month of March,
stated in regard to Crimea:
“Although there was no evidence of harassment or attacks on ethnic Russians
ahead of the referendum, there was widespread fear for their physical security.
Photographs of the Maidan protests, greatly exaggerated stories of harassment
of ethnic Russians by Ukrainian nationalist extremists, and misinformed
reports of them coming armed to persecute ethnic Russians in Crimea, were
systematically used to create a climate of fear and insecurity that reflected on
support to integration of Crimea into the Russian Federation.”144
UN human rights official, Magazzeni, further noted that they “do not have any
credible evidence of issues that would justify concerns on the part of the Russian-
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speaking population of Ukraine.”145 These observations suggest that it was the media
climate and propaganda surrounding the referendum that created a fear of persecution
and not real threats. Although the U.N. chose not to comment on where this fearmongering propaganda was coming from, there are clear parallels with the
propaganda in the Russian news cycle, which denied Russian involvement in the
conflict, vilified the interim Ukrainian government, and reported on stories of the
harassment of ethnic Russians.146 Many Russian journalists maintained the official
Putin line on the Crimea situation, irrespective of observable facts.147 They also
perpetuated claims of Ukrainian extremists oppressing ethnic Russians in Crimea
through videos and images that were later discredited. One example of this is the
story labeled “The Right Sector from the Western Ukraine attacking peaceful Russian
citizens and killing soldiers in Crimea,” which presented images of a bus “filled with
people dressed like paramilitary fighters, toting machine guns and grenade launchers”
labeled as a group of Ukrainian extremists.148 Further examination, however, made
the claim extremely questionable and more likely to have been a group of Crimean
“self-defense forces.”149 Even more interesting is Putin secretly awarding over 300
journalists with medals for their “objective” analysis of the news in Crimea.150 It
seems plausible to argue that the creation of fear and threats related to ethnic Russian
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prosecution was assisted, at least in part, by Russian media operating as an arm of
Russia’s government.
The widespread use of propaganda and the overtaking of media prior to the
referendum implies the blocking of a fair and free referendum, and therefore the
ability of people to self-determine. As the International Court of Justice emphasized
in the Western Sahara Advisory Opinion, “the application of the right of selfdetermination requires a free and genuine expression of the will of the peoples
concerned.”151 Furthermore, although little evidence was found in the UN Human
Rights Report relating to persecution of Russians, there were multiple issues of
harassment and human rights abuses found in Crimea that targeted people perceived
to be in opposition to the referendum.152 The silencing of opposing views reinforces
the potential issue in Crimea relating to a “free and genuine expression of the
people’s will,” and weakens an argument for external self-determination related to
political oppression of the pro-Russian supporters.
Although persecution and oppression of an ethnic minority would be a very
strong argument for secession, this was not the case here. Undoubtedly, this is why
many other self-determination arguments are woven in and discussed in the defenses
presented for the referendum and secession. The fear of future oppression and
persecution on its own, without actually facing a considerable amount, is not enough
to warrant legal secession. Combined with no prevalence of meaningful ethnic
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Russian oppression leading up to 2014, and the political autonomy granted to Crimea
under the Ukrainian constitution, the argument of persecution has the weakest amount
of factual evidence to back it up.
~The Kosovo Precedent~
There is no denying the impact that Kosovo had on the principle of selfdetermination, especially because of how recently the events in Kosovo occurred.
However, Russia’s use of this case as justification for Crimea’s self-determination is
inadequate. The comparisons drawn between Kosovo and Crimea ignore critical
disparities between the two cases, which create different legal outcomes. That being
said, Kosovo did have a significant impact on international law through its secession
and declaration of independence, the ICJ court decision regarding this declaration,
and the use of force by another state to help Kosovo move forward in its selfdetermination. Although this case warranted a completely different international
response and generated a more credible claim of self-determination than Crimea,
Kosovo opened the door to a looser interpretation of territorial integrity that cannot be
overlooked.
First, a brief overview of the conflict. Following World War II, Kosovo had
been an autonomous region within the Republic of Serbia in the Yugoslavian
federation. The presence of an ethnic majority of Albanians within the region had
been considered when drawing the borders, which resulted in Kosovo being given
some political autonomy, although they were not granted their own republic. This
autonomy was incentive to prevent the possibility of Kosovo wanting to secede and
join Albania, while the denial of republic status avoided giving them a legal-political
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structure which could be used to agitate for secession. Under the rule of President
Tito, who held the Yugoslavian presidency from 1953-1980, ethnic tensions between
the Kosovar Albanians and the Serbs had been kept under control. However, after his
death, a power vacuum occurred, which led to a series of political and ethnic conflicts
throughout the whole of former Yugoslavia. In 1981, Kosovar Albanian student
protests broke out, demanding more autonomy for Kosovo within Yugoslavia. The
protests were squashed by the leadership of Yugoslavia, and police deployment
resulted in numerous deaths and imprisonments. This heightened conflict between
Serbs and Albanians within Kosovo and prompted Serbia to question Kosovo’s power
and autonomy.153 These tensions were exacerbated by the rise of Slobodan Milosevic
to the Serbian presidency in 1989. Milosevic, a Serbian nationalist, moved to limit the
amount of political autonomy given to Kosovo and placed it under the effective
control of Belgrade.154 Understandably, this resulted in anger and dissent from the
Kosovars. Although initially this dissatisfaction was voiced through non-violent
measures under the leadership of Ibrahim Rugova, the Kosovo Albanian president
elected in 1992, as time went on it escalated to violent confrontations with Serbs
through the Kosovo Liberation Army, created in 1996. Conflict between the KLA and
the Serbian government led to an increasing use of force by Milosevic to maintain
control of the area, which included the deaths or displacement of thousands of
Kosovo Albanians in 1998.155 It was at this point that the international community
increased its attention to the conflict, and set out to mitigate it. This eventually
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resulted in NATO launching a 78-day bombing campaign of Serbia, concluding on
June 20th, 1999, which went ahead without UN approval and in the face of Russian
opposition. Serbian forces retreated and Kosovo’s political status was left up to
negotiation. However, after failure of the Serbians and the Kosovars to reach an
agreement, Kosovo declared independence in 2008 and moved to secede. The newly
formed state, the Republic of Kosovo, is still fighting for total international
recognition and membership within the UN, although 116 states have now recognized
its independence.156
“The recognition and non-recognition of Kosovo has, however, demonstrated
a level of inconsistency and arbitrariness that understandably has given rise to
questions about the role of international law in the recognition process- and indeed
led some to ask whether international law has any role to play at all.”157 This case was
a monumental precedent in international law, both because of foreign intervention of
NATO in the absence of the approval of the UN Security Council and because of
Kosovo exercising its right to self-determination through secession. Whether this was
a political move that did not fall under the scope of international law or whether this
followed the progression of the principle of self-determination was, and is, heavily
debated. Interestingly, in regard to the recognition of states, and Kosovo in particular,
many international lawyers have claimed that this is a political question not based in
law or precedent.158 Whether or not the law allowed for the secession of Kosovo at
the time, the events clearly had an impact on the development of international law.
An unclear response from the international community on how exactly this case
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relates to different aspects of international law has allowed for an open interpretation
of its relevance and of its recognition.159
In the 2010 Advisory Opinion on Accordance with International Law of the
Unilateral Declaration of Independence in Respect to Kosovo, the International Court
of Justice chose to limit its scope of examination to a very specific question: whether
the Kosovo declaration of independence, on its own, was illegal under international
law. The Court found that it was not, “because international law does not prohibit
declarations of independence.”160 However, it did not address whether the secession
was legal, nor whether this was a valid form of self-determination under international
law. In the opinion given, the Court drew a distinction between the legality of the
secession and the legality of the proclamation of independence itself.161 It found that
in order to answer the question of whether the declaration of independence was legal,
it was not necessary to resolve the question of self-determination. 162 This allowed the
ICJ to avoid clarifying the context in which secession could be used or the application
of self-determination, and thereby to ignore the larger legal issues raised by the
Kosovo case. To many, this seemed to be a weak argument for the Court to make. For
example, Thomas Burri writes, “To argue that a declaration of independence which
was pronounced by a community against whom serious human rights violations had
been committed has no link to secession and self-determination defies common
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sense.”163 Unfortunately, the ICJ did not alleviate the uncertainty relating to new
forms of self-determination and left the Kosovo case open for legal, and political,
interpretation.
Looking at the effects of the Kosovo precedent in the case of Crimea shows
just how important this is in the advancement of international law. For example, the
comments made by Russian political actors about the Kosovo situation in regard to
Crimea present an interesting cooptation of the legal argumentation the United States
used to intervene in Kosovo. Although Russia heavily opposed Kosovo’s decision to
secede and has still not recognized Kosovo as an independent state, they seem to rely
on this case of self-determination as pivotal for Crimea’s right to secede. Speaking of
the decision to annex Crimea Putin stated:
“We keep hearing from the United States and Western Europe that Kosovo is
some special case. What makes it so special in the eyes of our colleagues? It
turns out that it is the fact that the conflict in Kosovo resulted in so many
human casualties. Is this a legal argument? The ruling of the International
Court says nothing about this. This is not even double standards; this is
amazing, primitive, blunt cynicism. One should not try so crudely to make
everything suit their interests, calling the same thing white today and black
tomorrow. According to this logic, we have to make sure every conflict leads
to human losses.”164
Two main points are mentioned in this statement. First, the acceptance of the Kosovo
case as influencing international law, and being internationally recognized as such,
and second pushing the law even further by stating that although the situations in
Crimea and Kosovo have major differences this new right to secession should also
extend to apply to Crimea. Following this logic, secession or annexation should occur
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proactively in order to prevent “human losses”, instead of the current system in which
external self-determination is the last resort when all other avenues have failed.
There are clearly flaws with such an open-ended interpretation of the Kosovo
case. The international community’s reaction to the crisis in Kosovo was based on the
complete denial of autonomy for the Kosovar Albanians as well as a campaign to
destroy their population. Although Kosovo can be seen as an exception from standard
international law, given their remedial secession from Serbia, this occurred due to the
inability of Kosovar Albanians to obtain internal self-determination after an extended
period of time and due to the beginning of a possible ethnic genocide. The
Declaration Concerning Friendly Relations states that the territorial integrity of states
shall not be infringed as long as they are “themselves in compliance with the principle
of equal rights and self-determination of peoples… and thus possessed of a
government representing the whole people belonging to the territory without
distinction as to race, creed or colour.”165 Since Serbia was not in compliance with
these principles, Kosovo could, in theory, fall underneath the accepted standards of
self-determination. In contrast, Crimea was considered an autonomous region within
Ukraine with its own political powers and structures, which had been stabilized
following a period of turmoil after the disbanding of the Soviet Union. Since then,
there had not been popular movements to secede or feelings of political oppression,
until the revolts in February of 2014. The Kosovo precedent included historical
oppression, ethnic cleansing, and failed attempts to maintain internal selfdetermination, which set it apart from the Crimea case.

165

Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations.

54

Crimea’s secession does not follow this precedent nor the overall development
of international law. Although Russian lawyers and political figures have argued that
the acceptance of Kosovo’s secession should expand to the acceptance of Crimea’s
annexation, there are fundamental differences between the two cases. In order to
maintain its legality, changes to the principle of self-determination must be made,
which would include loosening the importance of territorial integrity and allowing for
external self-determination as an immediate answer, prior to searching for other
means of autonomy. This departure from the traditional focus on internal-selfdetermination also contradicts fairly recent legal argumentation from Russia in the
Kosovo case, in which the Russian Federation submitted that, “all efforts should be
taken in order to settle the tension between the parent State and the ethnic community
concerned within the framework of the existing State,” limiting secession only to
extreme cases which threaten the existence of a people.166 Although this change could
have been guided by policy and state objectives, it is a crucial one to note when
interpreting arguments that relate Kosovo to Crimea. As I mentioned earlier, Russian
argumentation for Crimea’s self-determination also places enormous emphasis on the
historical relationship between Crimea and Russia as a guiding factor for the legality
of its annexation, which is a question distinct from the Kosovo case entirely. While
Albania assisted Kosovo in their fight for independence, Kosovo did not seek to join
Albania and was not guided by that historical association. The pivotal differences
between the two, limit the effectiveness in using Kosovo as a precedent for the
legality of Crimea’s secession and subsequent annexation. Although the Kosovo case
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did expand the scope of self-determination and who it could be applied to, it was an
extreme case of ethnic oppression that forced Kosovar Albanians to seek external
self-determination. Because Crimeans did not have a similar experience or a similar
history of oppression, the interpretation of the law would have to be pushed even
further to apply to them, and, judging from the reaction of the international
community, this is not a step that they are willing to take.
~Conclusion~
Self-determination is not an easy concept to understand or to actualize. While
it is a right granted to all people, it is simultaneously curtailed by territorial integrity.
The challenge, then, becomes clarifying when it is permissible and how selfdetermination can be carried out. In the case of Crimea, analyzing this right can
illuminate the legality of the entire incident. Russia’s government has claimed that the
Crimean people pursued self-determination through a referendum, and, on the basis
of this referendum, they chose to secede Ukraine and to join Russia. The argument,
then, is based on the annexation as a product of valid self-determination. As I have
explained in this chapter, none of the arguments presented by the Russian
government, or by Russian scholars, legitimately justify Crimean secession under the
principle of self-determination. All of the proposed legal defenses ignore the core
modern view of self-determination as a right that must be pursued internally, except
for in rare cases when internal autonomy is not granted or when a people are subject
to persecution. The facts do not support that either of these had occurred in Crimea.
Arguments claiming a historical connection between Russia and Crimea or the
discontinuity of the Kyiv government are simply not part of the law as it is
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internationally understood. For these claims to hold, new norms of the law would
have to be accepted. Under the current framework of the law, Crimea’s secession is
not legally validated by self-determination and, therefore, the transition of the
territory to Russia is illegal. The next chapter examines the role that Russia played in
this transition and whether its actions can be defended by the applicable laws.
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Chapter 2: The Use of Force
Не должно быть так, что тот кто сильнее, тот всегда прав.
(It shouldn’t be the case that those who are stronger are always right.)
-My mother
“I’m ready to fight the Russians. But I’m hoping there’ll be no war, that it’s just
Putin flexing his muscles.”167
-Vitaliy Vovk
The role of Russia in the Crimean territory must be examined separately from
whether Crimea had the right to self-determination. Russian interference in Ukraine’s
territory prior to the annexation not only weakens the argument for Crimean selfdetermination but also opens exploration into the laws overseeing the use of force.
The arguments that the Russian government gives in defense of their use of force in
Crimea are closely related to the arguments they present related to Crimean selfdetermination. They are undeniably linked; several factual inconsistencies that create
flaws in legal argumentation in the first chapter can be observed here as well. Russia
must not only defend their right to accept the secession of Crimea, in order to annex
it, but also their presence in the region and the jus ad bellum168 for doing so.
Questions relating to whether Russia’s actions can be equated to a use of force and
whether the situation can be considered a war under international law will be
examined, along with an analysis of the legal defense arguments and the implications
of the reasons Russia gives. The situation in Crimea has potential to not only advance
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the scope of what is seen as self-determination but also the scope of how countries
can behave towards other countries.
~Legal Background~
The prohibition on the use of force upholds the territorial integrity that is
essential to international law. Through nonintervention, states illustrate respect for
other countries and for their sovereignty, which is pivotal for their peaceful
coexistence and cooperation.169 This was a principle that carried weight even before
the modern understanding of international law that emerged in 1945. As Verdebout
argues, prohibition on the use of force was present in the 19th century as well,
stemming from an understanding of the equal sovereignty of all states.170
Nevertheless, the idea of minimizing conflicts between countries and preventing wars
related to territory was invigorated following World War II, when the threat of
another world war was most acute. In order to “save succeeding generations from the
scourge of war, which twice in our lifetime has brought untold sorrow to mankind,”
the United Nations determined that a prohibition on the use of force was
imperative.171
Although the use of force is much more clearly codified in international law
than the principle of self-determination, it encompasses a broader spectrum of
application. The general prohibition on the use of force is identified in the United
Nations Charter which states, “All members shall refrain in their international
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relations from the threat or the use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the Purposes of
the United Nations.”172 It is also reinforced in later treaties such as The Declaration
Concerning Friendly Relations, which reaffirms Article 2(4) of the charter and
restates the illegality of armed intervention and other forms of interference in the
internal or external affairs of any state.173 There are very specific instances in which
the use of force is legally allowed and these are also defined in the Charter, however,
like most principles in international law, the interpretation of these exceptions has
differed greatly. The first exception is on authorization from the Security Council.174
The second is in the case of self-defense. Article 51 of the Charter states, “Nothing in
the present Charter shall impair the inherent right of individual or collective selfdefense if an armed attack occurs against a Member of the United Nations.”175 These
two exceptions are the only outright legal justifications for the use of force against
another state, without the permission or invitation of the state. Of course, this does
not mean that the use of force doesn’t occur. There are still wars and illegal
interventions, as well as force used with questionable legality, that have the potential
to influence international law.
For example, although self-defense is clearly defined as an exception which
allows for force, what can be called self-defense is much more flexible. This has led
to arguments on what actions can invoke self-defense and whether the actions had to
have already occurred. The original test for self-defense comes from the 1837
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Caroline case. The case focused on a British attack of an American ship, the
Caroline, after it was used to transport supplies to Canadians rebelling against the
British government. Britain claimed that this attack was an act of self-defense, and a
test was developed to assess whether their act was justified. The Caroline test, which
has been accepted under customary international law, set a precedent that, to justify
self-defense, the necessity would have to be “instant, overwhelming, leaving no
choice of means, and no moment of deliberation.”176 This test gives a conservative
reading of the self-defense rule, focusing on the presence of an overwhelming
necessity to act when no other options are available. While it is still held as the
primary interpretation, more recently, other theories have developed. Although
Article 51 states, “self-defense if an armed attack occurs,” defenders of the principle
of preventive self-defense claim that this exception can be invoked in cases of
“anticipatory self-defense against an imminent danger of attack.”177 There is
widespread controversy about this form of self-defense, yet it has been used to justify
multiple instances of force. Israel used it to argue for the legality of bombing an Iraqi
nuclear reactor in 1981, the United States used it to justify bombing Libya in 1986,
and other countries have argued in favor of its implementation.178
Another contentious form of self-defense is the armed protection of nationals
abroad. Akehurst’s Modern Introduction to International Law, published in 1997,
explains the contrasting opinions regarding this form of self-defense, with most
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agreeing that it does not fall within the exception.179 “The contrary view insists that
an attack on nationals of a state abroad or the failure to provide the kind of protection
to them, as required by international law, should be assimilated to the law of selfdefense.”180 There is a danger that incorporating this principle into international law
could generate issues of powerful states using it as an excuse for intervention.
Nevertheless, in some instances, this form of intervention has “met a relative lack of
condemnation by organs of the United Nations, although they have not been approved
as being lawful.”181
A more recent exception to the limit on intervention and the use of force is the
concept of Responsibility to Protect, or R2P. As Gareth Evans explained in his
presentation to the CIIS Conference in 2013:
“The emergence of the ‘Responsibility to Protect’ (R2P) was a response to a
real international problem: the continuing inability of the international
community, notwithstanding the embrace of the Genocide Convention and
many other new international human rights standards after World War II, to
effectively prevent or halt mass atrocity crimes – viz. genocide, ethnic
cleansing and other major crimes against humanity and war crimes –
occurring behind sovereign state borders.”182
This concept gained strength following the genocides that had happened in Rwanda
and Bosnia, with the U.N. not being able to come to a consensus and thousands of
human lives being lost to internal conflict. The idea grew between 2005 and 2011. In
2011, the UN Security Council even used the evolving norm as a justification for
stabilizing the situation in Libya.183 R2P has also been used in other individual cases
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as a basis for intervention, although it has not yet reached a standard of customary
international law. Notably, multiple criticisms have been brought forward against this
principle, as it has the capacity to be abused by powerful countries who seek to
infringe on another country’s sovereignty, not just protect the civilians within it.184
R2P continues to develop as a principle of international law.
It is also important to note that what constitutes the use of force can be
interpreted in a variety of ways. For example, the 1986 ICJ Nicaragua case was
particularly monumental in relation to clarifying the definition of the use of force and
holding countries accountable even in uses of “irregular forces.” The International
Court of Justice was examining the suit raised against the United States by Nicaragua,
accusing them of being responsible for illegal military and paramilitary activity
within Nicaragua. Although the activities were carried out by Contras, rebel groups
within Nicaragua, the court stated that if the United States had “effective control”
over these groups’ operations they would have to hold legal responsibility for
them.185 The salient conclusion was that controlling the actions of opposition groups
carrying out illegal military actions within another country is akin to a direct use of
force against the State and an infringement on their territorial sovereignty.
Contrastingly, in the former Yugoslavia, the ICTY did not agree with this narrow
definition of control and, in the Tadic case, chose instead to rule on a level of “overall
control”. The court stated, “It must be proved that the State wields overall control
over the group, not only by equipping and financing the group, but also by
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coordinating or helping in the general planning of its military activity.” 186 This is a
more lenient definition in that the State does not necessarily have to control all
actions of the group to still meet the requirement of control. Both of these cases
highlight that the use of force can take on meanings outside of the straightforward
military attacks of one country against another. The application of either the
“effective” or “overall” control tests could attribute responsibility for violence and
military operations to a State, even if it does not send its own troops into a region.
~Wrapping Up Legal Background~
The use of force by one country against another is heavily regulated under
international law and is prohibited in most cases. While countries seek to gain legality
for their actions through new principles like anticipatory self-defense or the
responsibility to protect, the prohibition on the use of force is generally held to a
conventional standard. In order to prevent destructive wars or abuses of power, the
circumstances under which the use of force is permissible must be limited.
Interference on another state’s territory infringes upon its territorial integrity and
creates a danger for the entire system of law that hinges on this conception. More
specifically, Russia’s presence in Crimea, if it is deduced to be an example of the use
of force, represents an attack on Ukraine’s territorial integrity. Evaluating whether or
not this was legal influences future cases, since international law is heavily guided by
the international community’s interpretation of the law. It also creates the potential to
assign legal responsibility for the events in Crimea to the Russian state. Analyzing
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whether Russia’s actions meet the threshold of a use of force, and whether these
actions are permissible under the law, will be the focus of the rest of this chapter.
~What Constitutes Russia’s Use of Force? ~
With the background of what generally constitutes the use of force in mind,
we can move to examining factual evidence of Russia’s intervention into the Crimea
region, whether this can be defined as use of force, and, if so, whether this was legal
under any accepted principles. The use of force in the case of Crimea is fascinating
due to the two separate factors that need to be examined. The first is Russian troops
using coercion and aggression to influence the referendum and to assist opposition
groups prior to the annexation, and the second is the claiming of Ukrainian territory
after the Crimean declaration of independence. Based on the timeline of the events in
Crimea, it is obvious that both factors are connected. As I will demonstrate, however,
there is a divergent application of the law depending on which action is being
discussed. In certain instances, a law that applies to one aspect might not apply to the
other. Instead of talking about Russia’s use of force as a whole, I will attempt to
analyze both facets individually in relation to the laws and to Russia’s legal
arguments in defense of the use of force.
“Although the extent to which Russia used force against the territorial
integrity or political independence of the Ukraine may be debated, that it intervened
in Crimea and was responsible for the application of coercive measures is largely
undisputed,” writes Gary Wilson, programme leader at Liverpool John Moores
University’s School of Law.187 Unmarked soldiers appeared in Crimea in weeks prior
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to the referendum and were considered by many to be Russian, although they did not
wear the appropriate uniforms.188 For example, February 28th, 2014, The Guardian
reported soldiers, wearing what resembled Russian uniforms, taking over airports in
Crimea and evoking the fear of an ongoing Russian military invasion in Ukraine
officials.189 Although the Russian government initially denied it, it has since admitted
to the placement of Russian troops within Crimea for the purposes of assisting the
people there and opposing the Ukrainian government. In the documentary, Crimea.
The Way Home, Putin explained his decision to assist the Crimean self-defense forces
and to follow their lead with more strength and supplies than they would have on
their own.190 These initial actions and the presence of Russian troops in the region
meet the minimum requirements for the threat or use of force, as, by Russia’s own
admission, they were assisting rebel groups opposing the Ukrainian government. The
legality of this use of force will be examined in the following sections, looking at a
wide range of possible defenses for the presence of Russian troops in Crimea.
Furthermore, it is possible that Moscow had effective or overall control over
the Crimean self-defense forces in the region, making Russia legally accountable for
their actions as well. This is an additional question distinct from the Russian use of
force illustrated by the Russian troops. If the Crimean self-defense forces were
controlled by Russia, then it would be even more culpable for any violence in Crimea
and for actions that challenged Ukrainian sovereignty carried out by these forces.
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Admittedly, it would be very difficult to prove this under the standard of effective or
overall control, as both of these tests include precise parameters.191 Commanders of
the Crimean self-defense forces, Merstalov and Sheremet, denied Russian
involvement stating that, “they received no financial or technical assistance from
Moscow and were organized purely by local residents of Crimea.”192 As Burke-White
points out, “Putin cleverly exploited this lax standard for attribution, recognizing that
it would be extremely difficult, if not impossible, to prove that these unidentified
militias were under his effective control, and that, even if they were funded and
directed by Russia, Moscow would still not be legally responsible for their
actions.”193 While there is evidence to suggest that Russia had been in control of the
Crimean militias, it has not been definitely proven. Regardless, the admitted presence
of Russian troops in the region is enough to define Russia’s actions as the use of
force. Whether or not Moscow had control over Crimeans on the ground is less
important, given that Russian soldiers had also been sent and that their actions can be
analyzed as directly tied to Russia.
Another element to consider as the use of force was the actual annexation of
the territory. Russia maintains that their agreement to annex the territory was reached
with the independent Crimea, after its people capitalized on their right to selfdetermination, although as we have seen in the previous chapter this is a questionable
claim. Not only did the presence of Russian troops and influence taint the legitimacy
of the referendum, but, furthermore, there are laws and customs governing the
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recognition of a territory and the territorial integrity of states, which must be
respected in the transfer of land. Historically, premature recognition of a seceding
state was seen as an international wrong and an insult to the parent state, which still
had claim to the territory.194 There is some ambiguity in law and politics around the
recognition of new states, however, as John Dugard, professor of law and former
member of the International Law Commission, points out, there is a necessity of
recognition from a significant portion of the international community for a new state
to be considered a legitimate subject of international law, especially in cases of
secession.195 The immediate recognition of Crimean independence, and the
subsequent annexation of the territory, signifies a disregard of Ukraine’s territorial
integrity and political sovereignty and indicates a use of force by Russia.
The ICC, in a report publicized on November 14th, 2016, states that the
situation in Crimea should be classified as an international armed conflict between
Ukraine and Russia.196 The report found that although there was not an exchange of
fire between Ukrainian government forces and the Russian troops in the region upon
the annexation of Crimea, it still meets the threshold for an armed conflict because
the territorial sovereignty was infringed upon. Article 2 of the Geneva Conventions
specifically states that armed conflicts include “all cases of partial or
total occupation of the territory of a High Contracting Party, even if the said
occupation meets with no armed resistance.”197 Russia’s presence and incorporation
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of the region into their territory leads to an ongoing international armed conflict,
regardless of the legality of their initial intervention. The Declaration Concerning
Friendly Relations further states, “Every State has the duty to refrain from the threat
or use of force to violate the existing international boundaries of another State or as a
means of solving international disputes, including territorial disputes and problems
concerning frontiers of States.”198 From the language of these treaties, it is apparent
that the annexation had to involve the use of force, as it violated Ukraine’s territorial
boundaries without the government’s consent.
Although there was not a violent military clash, the use of force in Crimea can
be defined as the intervention of Russian troops into the region and the resulting
claiming of territory which belonged to Ukraine. Pressing on, the question becomes
whether the use of force was legal and whether the intervention and annexation were
justified. Addressing this will involve investigating the different arguments that
Russia has proposed in relation to the intrusion.
~Russia’s Arguments in Defense of The Use of Force~
Russian government officials and scholars have presented multiple arguments
defending the use of force, with some denying it entirely and others bringing in
multiple different approaches to persuade the world that the use of force was legal.
Most of these relate to the intervention into Crimea prior to the referendum. The
arguments in relation to the annexation itself are closely related to claims of Crimean
self-determination. Still, I find it useful to discuss these in the context of Russian
arguments on the use of force, since international laws prohibits the threat or use of
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force to claim territory. Notably, due to the interconnectedness of the initial
intervention and the resulting annexation, arguments for the former frequently blend
into arguments for the latter.
~The Naval Agreement~
The Russian Association of International Law letter asserts, “Contrary to false
information from the leaders of the USA and EU countries Russia didn’t send its
military fleet into the Crimea for holding a referendum. The Russian Black Sea
military fleet has been staying in the Crimea long ago (long before a referendum)
during many centuries! And this fact is well known.”199 It is true that the presence of
a Russian military fleet existed in Crimea long before the referendum. In 1997,
Russia and Ukraine came to an agreement to sign three treaties related to the status
and conditions of the Black Sea Fleet. Within these treaties, Russia was given the
right to use the Sevastopol port and to maintain a military stationing on the Crimean
Peninsula, but there were conditions placed upon their presence within Ukraine. A
maximum of 25,000 troops, 132 armored combat vehicles and 24 pieces of artillery
was permitted at the Russian facilities and Russia was bound to "respect the
sovereignty of Ukraine, honor its legislation and preclude interference in the internal
affairs of Ukraine."200 In relation to this, Russian military personnel had to show their
"military identification cards" when crossing the Ukrainian-Russian border and
Russian forces could operate "beyond their deployment sites" only after "coordination
with the competent agencies of Ukraine."201 These treaties were later extended in
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2010 through the Kharkiv Pact and would have stayed valid until 2042, had the pact
not been terminated following the Crimea annexation. It is clear from the treaties that,
although a Russian military fleet was permitted to be present in Crimea, there were
restrictions and rules applied to their position within Ukraine. Maintaining a military
presence outside of these provisions is a breach of the agreement and could be
interpreted as a use of force.
As a defense to the claims of unlawful intervention into Ukraine, multiple
Russian scholars, as well as the Russian government, maintained that the Russian
troops seen in Crimea were simply a part of the Black Sea fleet agreement. For
example, Moiseev writes, “Russia has not introduced troops into Crimea but merely
strengthened its grouping there without exceeding the limit on the number of troops
set by international agreement.”202 Although the limit of troops might not have been
exceeded, other aspects of the agreement were breached. There is a defined purpose
that the Russian fleet is allowed to pursue while they are on the Crimean Peninsula,
and this specifically excludes the involvement in Ukrainian internal affairs.203
Furthermore, there was an influx of unmarked soldiers, widely thought to be from
Russia, that did not identify themselves as such. Any Russian troops operating in the
region as part of the agreement would have to be clearly marked and would have to
notify Ukraine of their whereabouts beyond the Russian base. The influence of
Russian soldiers on the referendum and the secretive nature of their actions and
appearance do not comply with the treaties between Ukraine and Russia.
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Even within Russia, there has been tension with supporting the claim that the
only Russian troops in the region were part of the base and that they did not assist in
backing Crimean “self-defense forces.” In March of 2014, Moscow had continually
denied the deployment of Russian soldiers within Crimea and maintained that the
unmarked troops were local forces.204 Yet, in a Russian documentary aired a year
later, President Putin admitted to ordering troops to take control of Crimea.205 He had
also previously stated that, “Russian serviceman did back the Crimean self-defense
forces.”206 Meanwhile, Dmitri Kiselyov, a newsman who had assisted in the denial of
Russian military involvement in Crimea and had regulated media to support the
official government position regarding the absence of Russian troops, continued to
stick to the initial claim that no Russian troops had surrounded Ukrainian military
bases in Crimea.207 All he admitted was the stationing of Russian soldiers at the naval
base, as agreed upon with Ukraine.208 Any denial of the Russian troops’ purpose or
placement in light of Putin’s confession, however, lacks persuasiveness.
Although the Russian Black Sea Military Fleet had the right to remain on
Ukrainian territory, it had to do so under the agreed upon terms. By performing acts
that interfered with the internal affairs of Ukraine, Russian troops exited the scope of
the treaty and entered into the legal territory of intervention and the use of force.
Their objective, as Putin explained, was returning Crimea to Russia, which is
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incompatible with and cannot be excused by the agreement.209 These actions within
Ukraine must therefore be classified as either a legal or illegal intervention.
~Yanukovych’s Invitation~
The presence of Russian troops cannot be considered the use of force against a
state if the state government invited them into the region. Accordingly, some Russian
theorists and politicians maintain that Yanukovych, as the acting leader of the
Ukrainian government, asked for Russian assistance based on the revolution and the
unlawfulness occurring domestically; Russia was simply responding to this request.
Mr. Churkin representing the Russian Federation stated, “Mr. Aksyonov, Prime
Minister of Crimea, went to the President of Russia with a request for assistance to
restore peace in Crimea. According to available information, the appeal was also
supported by Mr. Yanukovych, whose removal from office, we believe, was
illegal.”210 This relates back to arguments presented previously related to the illegality
of the new regime and to the legitimacy of Yanukovych as president even after he
was impeached. The problem to be examined is whether Yanukovych had the
authority to invite Russian troops and how that pertains to the legality of the use of
force.
In order for Yanukovych’s invitation to be legally binding, Russia would have
to recognize him as representative of the Ukrainian government. As Moiseev writes,
“The central issue in the crisis situation created in Ukraine by the unconstitutional
coup in Kyiv resulting from the armed seizure of power by extremists is the issue of
the legality of the new regime itself. Those who seized power in Ukraine by force of
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arms have committed a crime, and their actions cannot have legal force for the
Russian Federation.”211 This position, however, ignores the accepted norms of
government recognition that are relevant in this case. In the past couple decades,
states have chosen to recognize the effective government, in most cases ignoring the
internal governmental transitions.212 In fact, recognizing a government in exile,
instead of the domestic government holding effective control, can be considered an
“unlawful intervention in the internal affairs of the state,” as it denies the state’s
independence and right in deciding its own government.213 Russia’s recognition is
further weakened by the absence of the required measures signifying an authentic
government.
As I argued in the previous chapter, Yanukovych did not have effective
control over Ukraine, nor did he have internationally supported legitimacy. The
effective control of Ukraine was maintained by the new regime which had elected
new officials, awaiting democratic elections. In terms of legitimacy, the domestic
decision to impeach Yanukovych, along with popular support for this action,
disproves theories of democratic legitimacy or popular sovereignty, which could have
been used to reinforce Yanukovych as a legitimate government official. Any
confusion regarding the validity of Yanukovych’s representation of Ukraine should
have cautioned against intervention. Thomas Grant pointed out the shift in modern
international law, disfavoring “intervention in civil wars and internal unrest,” utilizing
principles and statements from the Institut de Droit International.214 September 8th,
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2011, the Institut indicated that in order to respond to a State request with military
force “the request shall be valid, specific, and in conformity with the international
obligations of the requesting State.”215 It must also come from a government with
“effective control over a substantial area”, otherwise the government should not be
recognized as representative of the State.216 Although these principles are not
internationally binding, they reflect the general caution against intervention and the
use of force, especially in domestic issues. Accordingly, given the lack of power or
legitimacy that Yanukovych had, it would be a stretch of the imagination to find him
not only representative of the entire State but also having enough authority to request
intervention.
Furthermore, the request from Crimea’s Prime Minister, against the wishes of
the Ukrainian government, should not have held any weight for Russia nor does it
attribute legality to their intervention. In fact, in the Nicaragua case, the ICJ stated:
“It would certainly lose its effectiveness as a principle of law if intervention
were to be justified by a mere request for assistance made by an opposition
group in another State - supposing such a request to have actually been made
by an opposition to the régime in Nicaragua in this instance. Indeed, it is
difficult to see what would remain of the principle of non-intervention in
international law if intervention, which is already allowable at the request of
the government of a State, were also to be allowed at the request of the
opposition.”217
Their decision referred to the illegal use of force by the United States in assisting
Nicaraguan opposition groups, but it can also be applicable to Crimea. Whether or not
Crimea asked for or wanted Russia’s assistance is irrelevant. International law
prohibits intervention into another country, or acquisition of its territory, without the
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consent of the national government or in cases of permitted uses of force. As the
International Court of Justice rightly points out, allowing intervention in other cases
based on the request of the opposition would erode international principles against the
use of force.
Yanukovych’s invitation cannot have given Russia legal justification for its
actions, both because of his lack of control or legitimacy and because of the
inappropriate recognition of a government in exile. Still, it is pivotal to look at what
this invitation could have permitted Russia to do, had it been valid. The statement
issued on March 1st, 2014 by the deposed President said, “I therefore appeal to the
President of Russia, V.V. Putin, to use the armed forces of the Russian Federation to
restore law and order, peace and stability and to protect the people of Ukraine.”218
Even if Yanukovych had the authority to issue this invitation, this request speaks
about returning peace and protecting the entire people of Ukraine. The appeal that is
made reaffirms the sovereignty of Ukraine as a nation and the entirety of the
population as one people. The annexation of Crimea, and the use of military pressure
to move this process along, did not protect the entire population, nor did it restore
stability. In fact, it led to a destabilization of the region and the idea that the people of
Crimea are a separate unit, free to decide their own path without the involvement of
the rest of the State. Even if the initial intervention had been supported by
Yanukovych’s appeal, the annexing of territory, without the permission of the
Ukrainian state, points to an illegal use of force irrespective of his request. This
argument does nothing to defend the annexation of the territory, and it fails to provide
an adequate legal basis for Russia’s use of force within the region prior to it.
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~The Need for Self Defense~
Article 51 of the U.N. Charter allows for the use of force in cases of selfdefense but only in acceptable circumstances. It is important to maintain limits on this
exception, in order to maintain the ground rule of the prohibition against the use of
force. Therefore, Russia must have had an adequate reason to present an argument of
self-defense and to bring troops into the territory of Ukraine. In the case of Crimea,
since there was not a threat to the sovereignty of the Russian state, self-defense could
have been invoked in order to protect Russian nationals abroad. President Putin, on
March 18th, 2014, stated, “Russia has not introduced troops into Crimea but merely
strengthened its grouping there without exceeding the limit on the number of troops
set by international agreement” for the purpose of protecting “the lives of citizens of
the Russian Federation, our compatriots, and personnel of the military contingent of
the armed forces of the Russian Federation deployed on the territory of Ukraine in
accordance with international agreement.”219 Ignoring the phrase that this did not
exceed the limit under the international agreement, which I have expanded upon in a
previous section, I will focus on the stated purpose of protection described by Putin.
The use of self-defense to protect a state’s nationals abroad is a slippery issue.
Akehurst’s Modern Introduction to International Law explains that, “most states and
most writers agree that attacks on a state’s national residents abroad do not entitle the
state to use force in order to defend its nationals without the consent of the foreign
government.”220 However, there is an opposing view that such protection should fall
under the authorization for self-defense and should be allowed even in opposition to
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the state’s wishes. Although this position has not been accepted as law, there has been
some support for the cases in which the argument was used, and many states have
chosen not to condemn actions taken with the objective of protecting nationals
abroad.221 With this exception to the use of force, as with others, there is the danger
of states using it to mask their actual intentions for intervention and thereby
weakening the principles prohibiting the use of force. Consequently, the case by case
circumstances, as well as the international response, should play an important role in
determining whether this argument can be accepted. There are two immediate issues
that distinguish the Crimea case from the standard use of this self-defense argument.
The first is the extension of protection not just to Russian passport holders but also to
the ethnic Russians living in the area and even to all Russian-speakers. The second is
that the “protection” ended up with the claiming of Ukrainian territory.
Although self-defense has been extended in some cases to apply to nationals
abroad, this is limited to actual citizens residing outside the state, not just the ethnic
group. While there were Russian passport holders within Crimea, the majority of the
population prior to the annexation were simply ethnic Russians. Moscow’s language
on the issue was presented as the protection of Crimea and the freedom of Russians
within the region, but this would necessitate the expansion of the principle of selfdefense to all ethnic Russians regardless of citizenship. This is the position that the
Russian government has taken, asserting “the right and obligation to protect Russians
anywhere in the world,”222 which also ties in to the concept of historical and cultural
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ties that Russia stated in relation to Crimea and the Crimean people. This is not,
however, an acceptable form of self-defense. Given the controversy and ongoing
development of self-defense as a right to protect a state’s own citizens, it is even more
contentious to attempt to expand that right to include protection based not just on
citizenship but on shared ethnicity or culture as well.
Furthermore, the basic requirements of self-defense state that the response
must be necessary, immediate and proportionate.223 Even if we could include the
protection of ethnic Russians as applicable to self-defense, the state’s response in
order to ensure this protection would have to meet these criteria. There has been little
factual evidence to show that ethnic Russians or Russian nationals were being harmed
to an extent that would require the necessity of immediate self-defense from the
Russian state. A claim could be made for preemptive or anticipatory self-defense, yet,
even then, a certain threshold of factual evidence would have to be met. There is
already controversy regarding the protection of nationals abroad as a form of selfdefense, since the originally intended purpose outlined in the Charter is the protection
of state sovereignty. Combining this novel interpretation with the disputed idea of
preemptive self-defense gives the argument for the use of force even less legal
validity. The use of multiple, dubious interpretations of self-defense within one case
weakens the entire claim.
Moreover, arguably the most important responsibility of each state, should
they choose to implement force, is to maintain proportionality. In the situation being
discussed, this would mean that if the Russian state was concerned about the lives of
its citizens and ethnic Russians, they could potentially use force to nullify this threat
223
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and to stabilize and bring peace to the region.224 In fact, Russia exhibited a certain
level of concern related to proportionality in their presence in Crimea prior to the
annexation. They were careful not to open fire on the Ukrainians, thus preventing
bloodshed that could be deemed excessive, although their deployment and
intimidation throughout the territory was still concerning. Yet, under no
circumstances could self-defense have been used to claim the territory.225 As
Professor of International Humanitarian Law, Timothy McCormack, notes, “A state
which goes beyond the limited purpose of protecting its rights and uses more force
than it is necessary to do, is no longer acting in self-defense.”226 The situation is a
tricky one, because, technically, there is a degree of separation between Russian
troops coming into the area and the annexation itself. The importance of examining
the claim to self-determination is heightened when we consider that Russia can claim
it only interfered in Crimea so much as to allow for the occurrence of a fair and free
referendum, which might be considered a proportional response. The decision made
by the Crimean people to claim independence thereafter, and for Russia to accept that
independence and conduct an agreement with Crimea, would then not be considered
as a use of force. Nonetheless, there are issues with such an interpretation. Russian
troops in the region have been found to be coercive and influential on the Crimean
referendum, and there is also adequate reason to suspect that many of the Crimea
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“self-defense forces” were under the effective control of Russia.227 Although Moscow
initially denied the claim, it later admitted that there were unidentified Russian
soldiers in Crimea prior to and during the referendum and annexation.228 Drawing on
the prior examination of self-determination in Crimea, it is apparent that Russia’s
influence on the referendum and its squelching of pro-Ukraine protesters, leading to
the illegal declaration of independence by Crimea, should be considered a
disproportionate use of force. Correspondingly, Grant writes, “It is hard to see how
the deployment of troops, at near division strength, and the complete supplanting of
the territorial State’s administration, with no mechanism for a return to normal
conditions, were justified by persons merely being ‘threatened with repression.’”229
Russia taking over a Ukrainian territory, after supporting separatists within
Crimea and being a defining force in an illegitimate referendum, cannot be justified
on the basis of controlled self-defense to protect nationals abroad. Not only was the
necessity of the operation in question, but also the proportionality of the operation
was completely out of the scope of any threat that could have been imposed against
Russian nationals. Furthermore, Moscow attempted to expand the scope of selfdefense even further to encompass people with historical and cultural ties to Russia,
along with the traditionally protected state citizens. Legitimizing such legal
argumentation would require circumventing the limitations, definitions, and accepted
practices relating to self-defense that protect our international legal system. Doing so
would open the door for countries to justify a wide variety of military actions
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undertaken with the state’s interests in mind, masking as self-defense.230 Such a
defense of Russia’s use of force is infeasible under current legal norms.
~The Responsibility to Protect~
An intervention based on the responsibility to protect takes certain aspects of
the self-defense argument but heightens them to a question of morality and protection
of all humans, not just in the defense of Russian nationals. This fairly new concept in
international law has not been fully accepted or clarified. It can be understood
primarily as a way to prevent tragic losses of human life from occurring, in cases
where the Security Council chooses not to act. However, because of the potential
subjectivity of which instances can require and excuse this type of force, this
exception to the prohibition on force must meet a high threshold and must be
supported by a majority of the international community to have validity. Even then, it
is a questionable tactic. In relation to this argument being used in Crimea, I find it
interesting to examine the basic question of whether ethnic Russians in Crimea
required protection as well as to look at how the Russian government and Russian
academics have historically looked at the principle of R2P.
In his defense of the annexation, and Russia’s involvement with it, Kapustin
writes, “To wait as in Rwanda and other hot spots of the world and to act only when
the number of victims ran into hundreds of thousands … of tortured people and then
strive to restore the trampled justice through subsequent international criminal justice
cannot be justified from the standpoint of morality and humanity.”231 Contrarily, in
the section, “The Persecution of Russians,” I argued that, given the evidence, there
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was no reason to suggest that massive human rights abuses were being levied against
ethnic Russians in Crimea, nor that they would be in the near future. The situation
would have to exhibit clear evidence of abuse in order for another state’s involvement
to be legally permissible through R2P, given the new and debated nature of the
principle. Based on the facts in the case of Crimea, I believe this threshold was not
met, as does a majority of the international community that vilified Russia’s actions.
Kapustin might be right in his statement about the danger of waiting in situations
where people are being tortured or murdered, but there is wisdom in prudence and an
objective analysis of the facts before violating the essential prohibitions on the use of
force, especially when the worry of human rights abuses could be unfounded.
It is also somewhat intriguing that although the doctrine of R2P seeks to
prevent human rights abuses, these have actually increased in Crimea since the
annexation. “‘A key finding of the report is the grave deterioration of respect for
human rights and fundamental freedoms in Crimea over the past 3-1/2 years,’ said
Fiona Frazer, head of the U.N. human rights monitoring mission in Ukraine.”232
Obviously, we cannot retroactively discount actions or their purpose by using
unfavorable subsequent outcomes. But given the proposed objective of protecting
humanity, the results of the U.N. do give pause and allow for at least questioning the
initial goals. Russia has taken over effective control of the region and has
incorporated it into its own state. If the aim of this action was to prevent atrocities and
abuses against people, why would these abuses increase after Russia had intervened?
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Even more interesting is the historical relationship of Russian authorities to
the R2P doctrine. It has faced opposition and criticism from the Russian government
and Russian scholars in its uses by the West and its undermining of territorial
integrity.233 In 2000, the Russian Minister for foreign affairs, Igor Ivanov, stated, “We
should not rule out that use of different doctrines of humanitarian intervention can
destabilize international order to the point which would be dangerous even for those
would like to appropriate the ‘right’ to hold military actions.”234 More recently,
however, Russia has used R2P argumentation to justify its involvement within South
Ossetia.235 Here, R2P was manipulated for the political interests of Russia and used as
justification for the use of force within Georgia.236 Such an interpretation of R2P was
widely discredited and the general international consensus found a lack of validity for
such an argument given the lack of significant crimes against humanity in Georgia.237
Nonetheless, the cases of South Ossetia and Abkhazia proved more favorable for
Russia, with actions by the Georgian government providing cause and legal coverage
for Russia’s interference. There are crucial differences between the cases of Georgia
and Crimea that will be explored later on, but, in regard to R2P, the important
takeaway is Russia’s attempts to use this new legal principle for their benefit in 2008
and in 2014. Even though this argument was not entirely persuasive the first time
Russia used it, they have alluded to it again in the case of Crimea, where even less
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evidence to support an R2P claim existed. While the international community has not
changed its assessment of fictitious R2P claims, the use of such claims could have an
effect on the development of the principle. It also sheds light on the way that
international law is treated by Russia and how it has changed over time, which will be
expanded upon in Chapter 3.
~Conclusion~
In the March 19, 2014 Security Council meeting, Ukraine’s representative
asserted that, “The declaration of independence by the Crimean Republic is a direct
consequence of the application of the use of force and threats against Ukraine by the
Russian federation.”238 As I have illustrated, the illegal presence of Russian troops
and their influence on the events leading up to the referendum, in conjunction with
the subsequent annexation of Ukrainian territory, corroborate this statement. There
was a clear breach of the prohibition on the use of force, and none of the proposed
arguments legally justified these actions. Specifically, the takeover of the territory
was the most problematic Russian act, challenging the core notion of territorial
integrity and illustrating inappropriate recognition of Crimea’s independence,
especially given initial Russian involvement. As Malanszuk notes, “It is a general rule
of interpretation that exceptions to the principle (Article 2(4), prohibition on the use
of force) should be interpreted restrictively so as not to undermine the principle.” 239
The use of force is permissible only in extremely limited circumstances, so as to
maintain its core prohibition within international law. The situation in Crimea did not
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sufficiently exhibit these. It is important to recognize the illegality of Russia’s actions
in order to prevent the use of such argumentation in the future.
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Chapter 3: The Future
“Reputation is the cornerstone of power. Through reputation alone you can
intimidate and win; once it slips, however, you are vulnerable, and will be attacked
on all sides.”240
Robert Greene
“While it is clear that force persists and that international law can go further to
restrain the use of force, it is not true that law has not and cannot have an impact.”241
Mary Ellen O’Connell
Juxtaposing Crimea with the currently accepted system of international law
illustrates the illegality of the annexation and of Russia’s involvement within the
region, as well as the lack of justification for a self-determination claim of secession.
Examining this case in a vacuum, however, does not illuminate the significance of it.
The future of Crimea and the impact of it on international law can only be speculated
on, but it is that future that makes it important. I have hopefully proven the illegality
and falsehood in Russia’s argumentation regarding Crimea. Now, I will hypothesize
on two critical questions. Was this case a one-time departure from international law
that will continue to be vilified, or is this the beginning of a new trend that states will
use to shape the future of international law? And what does this say about the
effectiveness of international law today and the motivations that drive states’, and
specifically Russia’s, decisions?
Before beginning to analyze these questions, I must forewarn that it would be
a mistake to simply regard all of Russia as a unified actor. It is fair to assume that
contradictions can occur within a country’s government or that individuals can act in
ways that are in opposition to the official state policy but still influence outcomes that
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are then tied to the state. This makes analysis of the state’s views or its future actions
more difficult. In this work, I focus on official statements from the government and
on the writings of Russian scholars that are in line with these explanations, as
exemplary of Russia’s approach. Moreover, I especially focus on President Putin’s
statements and views as indicative of the state’s, given his centralization of power in
Russia. Relatedly, Putin’s admission of his decision to interfere in Crimea makes it
fair to assume that this can be perceived as demonstrating Russian policy. I will
evaluate Russia using these sources as characteristic of Russia as a whole, although,
as I have pointed out, there are potential discrepancies that can occur with this type of
analysis.
~Why Follow the Law? ~
In order to theorize on whether Crimea will be an isolated incident, it is
crucial to look at whether there is an incentive to follow international law and how
countries, and Russia specifically, view themselves in relation to it. Harold Koh,
Professor of International Law at Yale Law School, gives a thorough framework of
five possible explanations for why nations might obey international law: “power, selfinterest or rational choice; liberal explanations based on rule-legitimacy or political
identity; communitarian explanations; and legal process explanations at the state-tostate level and from the international-to-national level.”242 Although they all have
merit, the ones I will focus on that seem most relevant to the current discussion are
the power, self-interest and communitarian explanations. The power idea is simple;
countries follow the law because other countries force them to.243 In this explanation,
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everyone is simply coerced to go along with international law, but no one actually
wants to obey it.244 In contrast is the school of thought arguing that states follow the
law because of their own self-interest; nations cooperate and agree to follow certain
principles because, in the long run, these principles help them.245 The communitarian
explanation offers a more optimistic reason for state’s legal compliance. This view
explains states obeying international law because of “the values of the international
society of which they are part.”246
Looking at Russia through these three lenses can elucidate Russia’s place in
the international legal order and the decisions made in Crimea, as well as whether
further decisions to act outside legal norms will follow. From the power perspective,
there is a clash between the United States, supported by the EU, and Russia. The US
and the EU are attempting to impose their view of the law onto Russia and to force
them into cooperation and the return of Crimea to Ukraine. Yet, while the power
explanation might work for weaker countries that simply don’t have the strength or
resources to go up against powerful states striving to uphold international law, Russia,
as its own powerhouse, is much less likely to be coerced into following the law due to
fear of another country. That does not mean, however, that it will ignore the threat of
sanctions or of political fallout. Instead, this will become a factor that plays into the
rational choice theory of international law. Rational choice theory, postulating the
pursuit of national self-interest, tends to be used in analysis of international relations,
but political aims are also frequently intertwined with legal questions. Using a
rational choice model for state decisions, in connection with other concepts of law
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such as legitimacy, obligation or compliance pull, can bridge international relations
and law and provide better discussion of the future of law.247
Last is the communitarian explanation of law compliance, which becomes
more relevant when looking towards Russia’s legal future. “The idea is that one's
membership in a community helps to define how one views the obligations of that
community.”248 Russia’s membership in the international legal community, separate
from the Soviet Union, is fairly young, although it did inherit a few Soviet
memberships.249 Between 1996-1998, Russia was admitted to the Council of Europe,
joined the G7 political forum, turning it into the G8, and ratified the European
Convention on Human Rights and the Law of the Sea Convention.250 Although the
Soviet Union’s approach to international law and to foreign policy continues to
influence Russia,251 there has been a definite shift, evidenced by the new engagement
of Russia in multiple international organizations and by the increasing adoption of
international law language in Russian politics and scholarship.252 In the future, I
believe it is possible that community values and increasing globalization will become
a greater influence on Russia’s approach to the law. This explanation already
functions for some core principles of the law, including territorial integrity and
certain guaranteed human rights that are endorsed by almost every country. These
principles have achieved a high standing in international law and have been
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customarily accepted; they have therefore become ingrained as values. There is
communal pressure not to violate these laws, and, even if states choose to breach
them, the principles continue to be enforced and respected internationally. Certain
comparisons found in domestic law can help clarify this idea. Domestic law
criminalizes murder, but murders still occur. Be that as it may, it is recognized in
most societies that murdering others is fundamentally wrong and antithetical to the
community’s values and that it should be illegal. This standard, therefore, will
continue to persist in domestic law even if the rate of murders fluctuates or increases.
Similarly, there are certain values that have been accepted globally as part of
international law, and, for the most part, countries will go along with them and will
recognize their importance.253 Although the communitarian explanation might not yet
be the most relevant in relation to Russia or the discussion of Crimea, it is an
important one to keep in mind and one that I will return to in exploring the future of
Russia’s place in international law.
As a self-serving, realist power, Russia is currently much more likely to
pursue something out of self-interest and rational choice analysis than out of the fear
of another state or out of communal bonds. Yet, its self-interest in the long run is
extremely tied up with the entire international community. In a world increasingly
prone to globalization, rational choice calculations must include the responses of
other states and the impact of actions on future relations. 254 This is the case both
economically and politically. The effects that post-Crimea economic sanctions had on
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the Russian economy will serve as a warning factor in future self-interest calculations
done by the Russian government. Furthermore, any major changes to the principles of
international law will also affect subsequent disputes Russia is a part of. Territorial
integrity and state sovereignty are both crucial to Russia and have been reinforced by
the government and by Russian scholars as the core tenets of the law.255 “In terms of
the hierarchy of principles Russians continue to give priority to the principle of state
sovereignty,” writes Mälksoo, whose work focuses on Russia’s conception of
international law.256 Although the choices made in Crimea might have stepped
outside the bounds of the law, it would be against Russia’s long-term interests to
allow this case to serve as a precedent that weakens the concept of territorial integrity.
This theory of self-interest provides the framework with which I will explore Russia
throughout the rest of this chapter.
My emphasis on self-interest and rational choice theory as the guiding
principles of Russia can potentially be construed as a view that the law has no power
and that states will choose either to use it when it is convenient or to circumvent it
when it is not. For example, in 1977, David Ziegler wrote, “The problem is not in any
technical deficiency in the law itself- failure to word treaties precisely, for examplebut in the refusal of states to accept the laws when vital interests are at stake.”257 One
could choose to apply this perspective to Crimea, in which the law was circumvented
for Russia’s own interests. Yet despite this somewhat bleak prognosis, Ziegler
continues on to argue that a balance of power amongst all the states could deter a
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single aggressor from acting outside the law.258 Applying and expanding on some of
these thoughts in relation to Crimea, I argue that it is actually in Russia’s vital
interests to make what happened in Crimea an outlier of state practice and to follow
and accept laws in the future. This assessment is based on the continued nonrecognition from a united international community and from a more nuanced
evaluation of Russia’s reliance on a conservative reading of international law. I also
argue that the clarification of legal principles could prevent states from reinterpreting
laws and finding readings that suit their interests, which could prevent situations like
Crimea in the future. Precise definitions of the law could force state leaders to think
deeply about whether their actions are worth a clear, indisputable violation of
international law.
~Global Response and The Power of Non-Recognition~
Immediate shock and criticism followed the change of Crimea’s status. On
March 17th, President Obama authorized an executive order to impose sanctions on
Russian officials.259 In a statement given that day, he also stressed that, “The
international community will continue to stand together to oppose any violations of
Ukrainian sovereignty and territorial integrity, and continued Russian military
intervention in Ukraine will only deepen Russia’s diplomatic isolation and exact a
greater toll on the Russian economy.” March 18th, 2014 the NATO Secretary General
stated, “Crimea's annexation is illegal and illegitimate and NATO Allies will not
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recognize it.”260 In the same day, the European Union reinforced this message,
refusing to recognize the referendum in Crimea and the subsequent annexation.261
March 27th, 2014 the United Nations General Assembly adopted a resolution on the
“Territorial Integrity of Ukraine,” “calling on States, international organizations and
specialized agencies not to recognize any change in the status of Crimea or the Black
Sea port city of Sevastopol, and to refrain from actions or dealings that might be
interpreted as such.”262 In a very short period of time, a major part of the international
community expressed disapproval for Russia’s actions and denied the recognition of
any change in status of Crimea without the involvement and agreement of the
Ukrainian government. Furthermore, in an effort to force compromise and to show
Russia the consequences of its actions, Europe and the United States imposed
economic sanctions both against Russian individuals and against certain sectors of the
economy. The strong reaction shows how far from acceptable international law
Russia had strayed, but has this had an effect over the last couple of years?
The sanctions had a definite effect on the Russian economy, contributing to
the start of their recession in 2014. Russian Prime Minister Medvedev estimated that
100 billion dollars were lost to Western sanctions in just two years following the
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annexation.263 The combination of low oil prices and the international response to
Crimea forced Russia into an economic crisis, making it harder to justify the actions
in Ukraine to the common Russian citizens being affected by these consequences.264
Surveys have found, however, that the economic impact has become less of a concern
in 2017 and 2018.265 From one perspective, the sanctions seemed to have achieved
their intention; Russia was negatively impacted and faced undesirable consequences.
Still, if the sanctions were meant to force change or a return of the illegally taken
territory, then the outcome can be seen as much less triumphant. At present, it is
highly unlikely that Crimea will be returned to Ukraine. Even after four years of
sanctions and non-recognition of the territorial change, Russian officials maintain that
Crimea belongs to Russia and that there will be no discussion about giving it back.266
Opinion polls amongst ordinary Russians also show continuing strong public support
for the annexation.267 Nevertheless, non-recognition can have other significant
effects.
John Dugard’s explanation of the tie between recognition and secession can
be useful in looking at the future of Crimea and its place as a case in international
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law. In cases of secession leading to the formation of a new state, recognition is
crucial to allow the state to function as a legal entity and to be accepted within the
international community.268 While recognition can be a matter of policy, and is
sometimes arbitrary or inconsistent, it is still governed by certain rules of law.269 For
example, “United Nations and State practice shows that an entity will not be
recognized if it was created by the unlawful use of force.”270 Although Crimea’s
absorption into Russia reduces the burden of being recognized as a new State, general
non-recognition of this change still puts a strain on Crimea and on Russia. It also
influences the validity of the precedent in international law. Dugard writes, “Each
case is a precedent. Precedents based on principle and sound policy provide
normative guidelines for future cases.”271 For example, the Kosovo case normalized
and expanded the concept of remedial secession in cases of extreme oppression and
the denial of internal self-determination, which had previously been more restricted.
However, the response to a case could also point to unacceptable expansions or
interpretations of the law. Through non-recognition of Crimea, the case as a precedent
is invalidated and instead shows the failings of an annexation that circumvented
generally accepted norms of the law.
Nonetheless, there is a danger of some of Russia’s arguments becoming
entrenched in international law and being used by other countries if there is an
eventual recognition of the territorial ownership change. For example, many of the
historical arguments that Russia put forward regarding their relationship to Crimea
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could be used by other countries with their own territorial claims.272 The looser
interpretation of self-determination, presented in this case, could also lead to greater
internal turmoil between minority groups and governments or to outside forces
interfering in countries with the alleged aim of assisting self-determination. Nonrecognition of the annexation is one of the easiest ways to prevent the influence of
these arguments on international law. The decision of a country to break the law and
to illegally claim territory cannot become a precedent without the acceptance of their
claims and ownership by a large proportion of other states, creating the potential for
new customary international law. Even if Crimea stays a part of Russia long term, the
implications of this outcome on international law can be nullified through a united
international front condemning the incident. Relatedly, Wilson points out, “That
secession and/or union with another state may be successfully effected de facto does
not of itself have any legal bearing.” 273 There have been multiple cases, such as East
Timor and Western Sahara, where the international community did not accept a
change in a territory’s status even after it was occupied for considerable periods of
time.274 As evidenced by my “Table of Annexations,” annexations have happened
infrequently over the last century, and recognition of these annexations has been even
rarer. This illustrates the uneasiness with which the international community
approaches annexations and the stability of this view over time. Continued nonrecognition of similar situations represents the international community’s
unwillingness to change legal norms and could limit Crimea’s influence in the future.
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Table of Annexations
Territory Annexed by
Crimea
Kuwait
Golan Heights
East Timor
Western
Sahara
Sikkim
Western New
Guinea
Goa
Kuril Islands
Austria
Ethiopia
Svalbard
Islands
Korea
Hawaii

Reversal?

Russia
Iraq
Israel
Indonesia
Morocco

Year of
Annexation
2014
1990
1981
1975
1975

No
Yes, 1991
No
Yes, 2002
No

Recognized
Today
No
No
No
No
No

India
Indonesia

1975
1962

No
No

Yes
Yes

India
Soviet Union
Nazi Germany
Italy
Norway

1961
1945
1938
1936
1925

No
No
Yes, 1955
Yes, 1941
No

Yes
No
No
No
Yes

Japan
United States

1910
1898

Yes, 1945
No

No
Yes

~Counter-Arguments on the Impact of Crimea~
Some scholars have proposed contradictory viewpoints on the future of
Crimea that must be presented to offer a more nuanced analysis. One counterargument is that Crimea will serve as an important precedent in the future of the law
and that this will be a tipping point in the expansion of self-determination and of
territorial transitions. William Burke-White, an American expert on international law
and foreign policy, writes, “In the Crimea crisis, Putin articulated a masterfully
crafted, albeit revisionist legal argument that exploited the tension between selfdetermination and territorial integrity. Through that argument, Russia may well seek
not only to justify its actions in Crimea, but also to reassert its role as a leader in a
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multi-hub international legal order.”275 The point he makes, in “Crimea and the
international legal order,” is that, although Putin clearly needed to rewrite some of the
currently held standards of international law to defend his actions in Crimea, he may
very well have that power. The expansion of legal principles through state actions is a
definite possibility, for example the actions of NATO, and specifically the United
States, in regard to Kosovo. In fact, he argues, the international legal order has
changed and can now be shaped by many more actors than before, especially ones
that have power and can create their own coalitions.276 This argument is one found in
other legal scholarship as well. Chief legal advisor to the President of Georgia, Anna
Dolidze, argues that historically Russia oscillated between two approaches to the
language of international law: as an estranged foreigner disengaging from
international law completely or a multilingual non-native speaker attempting to shape
and control the interpretation of international law.277 Russia as a non-native speaker
of law has the potential to create a second parallel language through the interpretation
of the law, and through disagreement with the “native” speakers, which it has more
actively participated in since the fall of the Soviet Union.278 These academics believe
that Russia’s interpretation of the law has the potential to split the international order
into two or more categories and to reinvent some of the core principles of
international law.
While I concede that international law is fluid, there are key points that should
stop us from leaping to the conclusion that Crimea will immediately shift legal norms.
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First, territorial integrity and the prohibition on the use of force are the most
fundamental and crucial building blocks of international law. Although Russia might
have chosen to circumvent them in this instance, this is an important norm to keep
from the perspective of self-interest that I argue is Russia’s motivating force. Looking
at very recent Russian statements and scholarship regarding the balance of selfdetermination and territorial integrity, it is difficult to believe that their ultimate goal
is to shift the balance towards self-determination.279 To the extent that Russia has
argued for self-determination in Crimea, it has attempted to use the Kosovo precedent
and the language of the United States and Europe regarding self-determination in
order to capitalize on the law that exists. The most influential potential precedent was
the use of the historical connection with Crimea, but that would still greatly
undermine territorial integrity for most countries, including Russia. Although
Russia’s focus on territorial integrity and sovereignty is more often used in relation to
other global powers, with less attention paid to the sovereignty of post-Soviet
countries, it is still a highly valued principle.280
Secondly, the majority of the community still villainizes Russia for their
actions. Although Burke-White points to the countries abstaining and voting for the
recognition of the Crimean referendum, the fact remains that the majority was still
unhappy with it and that sanctions did follow. The principle of territorial integrity is
pivotal not just for Russia but for every country. This makes building a legal coalition
that weakens this principle fairly difficult, even if we accept the concept of creating
two divided languages of international law. It is telling that even key Russian allies
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such as China, Belarus, and Kazakhstan did not vote for recognizing the annexation
of Crimea. Furthermore, there are crucial weaknesses in Russia’s legal arguments that
would not hold up in other cases. Russia used multiple arguments for both selfdetermination and the use of force because it hoped that one of them would hold
legally and would apply to Crimea, not because it hoped to expand every single
approach to the principle itself. For example, while Russia argued that the persecution
of Russians in Crimea was a human rights violation that allowed for a selfdetermination referendum, and for Russian intervention to protect Russians abroad,
there was an absence of facts that would confirm this persecution. This invalidated
the legal argument used and was not a new concept that would greatly change the
interpretation of future cases, since, in cases of real human rights abuses and
oppression, the Kosovo precedent would still apply. There do not seem to be any
meaningful reinterpretations of legal principles that would be upheld by other
countries, or that Russia actively wants to advance long-term, in the Crimea case.
It is fair to assume that there are several factors operating at once within Russia
and influencing its actions in relation to the law. Mälksoo writes, “In Russia’s case,
the country’s historically unique on and off and periodically hostile relationship with
Europe and nowadays the West, its historically established tendency of authoritarian
government, relative weakness of the rule of law inside the country, and the utmost
desire to preserve the territorial integrity of Russia as the world’s largest territorial
state have decisively shaped post-Soviet Russia’s approaches to international law.”281
The language of Russian government officials regarding Crimea shows the injustice
they feel regarding the West’s acceptance of the United States’ interpretation of law,
281
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while discrediting Russian interpretation. Simultaneously there is a lack of
appreciation for the law within Russia, evidenced by substantial levels of corruption
within the country.282 Circumvention of the law through the acceptance of bribes is a
commonplace occurrence and normalizes a mentality of bypassing the law.283 As
such, one can look at the annexation of Crimea as an example of Russia attempting to
showcase its power and its opposition to the West, in line with the general disregard
for the law that exists in Russian mentality. This type of argument, however, leaves
out the importance of Russia’s desire to preserve territorial integrity and the selfinterest Russia has to convince the world of its power and to maintain generally
advantageous relationships with other countries.
While Russia did serve its interests in returning Crimea, it quickly attempted to
prove the legality of their actions to the international community. Whether or not the
rest of the world accepted these arguments or whether they were valid, does not
discount the fact that in the language around it, Putin, and other government officials,
attempted to convey a respect and appreciation for international law. It would be
naïve to deduce that this symbolizes an inherent love for the law. Clearly a line was
crossed and President Putin recognized that he crossed it, feeding into his decisions to
initially deny the presence of Russian troops in Crimea and his attempt to rework
aspects of the law in his favor. Yet, it also shows that Moscow recognizes the
importance in staying within some passable version of the law so as not to negatively
affect Russia’s place in the international community. It is unclear whether the Russian
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authorities truly believed that the world would accept their legal arguments and that
the international response to Crimea had been poorly calculated, or whether it was a
calculated effort to risk a limited negative reaction but regain an important territory.
Either way, in the long term it does not serve Russia’s interests to repeat a similar
operation outside of the law, both because of the severity of the reaction to the
Crimea situation, and because of Russia’s own self-interest in preserving territorial
integrity and restrictions on the use of force.
~The Cases of Georgia and the Donbass~
To help illustrate Russia’s view and usage of the law, I will present two
specific cases involving Russia that have certain similarities to Crimea, but that
symbolize a more careful approach to the law from the Kremlin. The first occurred in
2008 with the separation of South Ossetia and Abkhazia from Georgia. The second is
the ongoing armed conflict in the Donbass Region of Eastern Ukraine, between proRussia separatists and the Ukrainian government.
The 2008 conflict between Russia and Georgia centered on the question of
Georgian territories and their existence either within the state of Georgia or as
autonomous states. Following the fall of the Soviet Union, tensions had been taking
place between Georgia and its two provinces of South Ossetia and Abkhazia, with the
two republics being primarily autonomous since the early 1990s.284 Both territories
had a history of claims to independence, with various bursts of activity throughout the
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1990s and early 2000s.285 South Ossetia in particular had maintained the goal of
independence, attempting to declare it in 1991and again in 2006.286 In the early 2000s
the existence of the territories was brought to the forefront once more, following the
election of President Saakashvili, who made one of the objectives of his presidency
the regaining of control over South Ossetia and Abkhazia.287 The attempt to impose
Georgian control led to the necessity of negotiations regarding the regions and to the
eventual collision of Georgia and Russia. In 2008, Russia supported Abkhazia and
South Ossetia, which sought to maintain their autonomy, leading to increasing
hostility with Georgia. While a cease-fire had seemingly been agreed upon, on
August 7th, 2008 the Georgian government attacked South Ossetia and took control of
Tskhinvali, triggering a military response from Russia.288 It is fair to assume that
Georgia’s decision to pursue NATO membership significantly contributed to Russia’s
opposition to the incorporation of South Ossetia and Abkhazia back into Georgia. Dr.
Emmanuel Karagiannis points to this and other political motivations of their
intervention, including “regaining geopolitical influence regionally” and “responding
to perceptions of insecurity.”289 While the formal mission of protecting Russian
citizens should be looked at tentatively, given the multiple other political reasons for
Russia’s involvement, it is not insignificant that Russia’s response was a reaction to
Georgia’s actions. As political analyst and scholar, Dr. Lincoln Mitchell noted, “The
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Georgians made the determination that they were going to go into South Ossetia, take
it back, and they did that for a day. And it is that to which the Russians are
responding. So, to say that the Russians are doing this out of the blue is wrong.”290
This, among multiple other reasons, makes it a very different situation from the one in
Crimea.
In the conflict with Georgia, Russia maintained the importance of territorial
integrity, but also used the language of self-determination and the precedent of
Kosovo to better position themselves and their actions. In a statement on South
Ossetia and Abkhazia, President Medvedev declared, “Our country came forward as a
mediator and peacekeeper insisting on a political settlement. In doing so we were
invariably guided by the recognition of Georgia’s territorial integrity.” 291 This
assertion emphasizes the value placed by the Russian government on the laws
governing state sovereignty, even as they were aiding the secessionist territories. It
also reinforces the notion that in carrying out self-determination, agreement with the
parent state should be attempted and should be the main goal of the involved parties,
rather than outright secession. Yet further down, Medvedev stated, “Saakashvili opted
for genocide to accomplish his political objectives. By doing so he himself dashed all
the hopes for the peaceful coexistence of Ossetians, Abkhazians and Georgians in a
single state.”292 The language here mirrors the language of the secession of Kosovo; it
incorporates the expanded understanding of external self-determination in the face of
oppression and human rights abuses by the parent state. The legal argumentation
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around this case shows a careful fusion and balance of both principles, in a way that
served to maximize Russia’s interests.293 Nonetheless, their actions and their legal
explanations were in line with the norms and uses of these concepts, especially given
the similarities between the Kosovo and Georgia cases in regard to the levels of
independence of the discussed territories and the human costs in terms of
displacements caused by the conflicts.294 Although there can be debate as to the
reasons behind Russia’s support and recognition of the sovereignty of South Ossetia
and Abkhazia, as well as the extent of force applied by Russia, they had a plausible
legal case based on case precedent and the actions of Georgia’s government.295 In
recognizing Kosovo, the international community accepted it as a case which has the
potential to shape future actions of self-determination and for later applications of the
new legal precedent.296 In many ways Russia’s recognition of South Ossetia and
Abkhazia was similar to the West’s recognition of Kosovo, and it can be seen as
Russia’s response to the new legal framework introduced by the West.297
There are distinctions to be drawn between the legal language used in the case
of Georgia and the case of Crimea currently being examined. The use of emerging
international law to pursue national interests is neither illegal nor uncommon,
whereas attempting to change or circumvent the law is. Although Russia might have
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pushed the law to its boundaries in their actions in Georgia, they still stayed within
the principles of the law. In Crimea, the bounds were broken and the legal
justifications either attempted to create some new understanding of the law or went
against it completely. Again, I do not discount that one could see this as a new push
of Russia attempting to change the law or not considering it paramount at all.
However, the Georgia case shows a continuing trend of Russia becoming an
interpreter and user of international law, and of establishing the law’s importance in
government statements.298 South Ossetia and Abkhazia also signify the political
advantage gained by Russia effectively using the law and exploiting the West’s
interpretation for their own benefit, juxtaposed with the negative consequences and
greater pushback faced by Russia after the situation in Crimea. Looking at the recent
past, in combination with rational-choice theory, it seems more likely that Russia will
continue to use the law to its advantage rather than ignoring or defying it, making
Crimea an outlier. As Karagiannis writes, “Blatant disregard of international law has
not been common in Russian diplomacy. Like most (if not all) great powers, Russia
prefers to reinterpret and redefine legal rules to serve national interests.”299
Examining Russia’s actions in the more recent case of Donbass contributes to this
theory.
The Donbass conflict is a product of the same factors as Crimea, mainly the
revolution of 2014 and the increased activity of pro-Russians within the region, with
the support of the Russian state. Nonetheless, there are significant differences in the
severity of the conflict and the actions of involved actors. Unlike the relatively
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peaceful and fast transition in Crimea, the Ukrainian government was not going to let
Donetsk and Lugansk secede without a fight. Since April of 2014, there has been an
ongoing war with Ukrainian state soldiers on one side and the opposition groups,
Donetsk and Lugansk People’s Republics, on the other. This has resulted in
approximately 10,000 deaths and 1.7 million people displaced over the course of 4
years.300 In February, 2015, Ukraine, Russia, France and Germany generated the
“Minsk agreement”, which called for an immediate ceasefire and the granting of
special status to Donetsk and Lugansk as territories within Ukraine.301 Unfortunately,
this peace deal has not been upheld, and the solution of this conflict continues to be
out of reach.302 Russia’s involvement in supporting the Ukrainian separatists so far, as
well as the legal language around the conflict, might provide some clarity both to the
future of the Donbass conflict and to analyzing the aftermath of Crimea.
The way that Russia is acting in relation to Donbass, especially in regard to
their desire for self-determination, can inform whether Russia is attempting to turn
Crimea into a precedent and what Russia’s relationship to the law is following
Crimea. Whereas the Russian government has recognized official documents issued
by the republics of Donetsk and Lugansk to Ukrainian citizens, it has not recognized
the regions as being independent republics, referring to them instead as territories of
Ukraine.303 This signifies that although Russia supports the movements of the LPR
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and DPR to gain more autonomy, they are not ready to acknowledge them as separate
from Ukraine. Vladimir Dzhabarov, first deputy head of the Russian Upper House's
International Affairs Committee, further made clear that while Russia wanted to
restore rights to people living in Donbass by acknowledging their documents, this
was in no way a recognition of independence.304 They have also not granted residents
of these regions Russian passports, in contrast to what was previously done in
Abkhazia, South Ossetia, and Crimea, which some experts believe stems from the
fear of increased sanctions.305 It is difficult to infer whether this analysis is accurate,
but this would strongly support the claim that the sanctions imposed following
Crimea could influence Russia to stay within the bounds of the law in the future.
Due to events in Crimea, there is a certain fear among the international
community that the Donbass regions will similarly be incorporated into Russia, or at
least recognized by the state as independent. I argue that this fear is likely unfounded,
and that Russia’s relationship to Donbass is actually a more accurate measure of their
overall relationship with international law. There have been divergent opinions as to
the extent of Russian involvement and support for the revolutionary groups within
Donbass. Western Media, NATO states, and the Ukrainian government generally
assert that, similarly to Crimea, Russia had been the activating force of the
independence movement. However, although Russia has supported the pro-Russian
separatists of Donbass, there has also been evidence that this movement was not
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instigated by Russia itself, in contrast to Crimea.306 For example, Sergiy Kudelia, a
Professor of Political Science originally from Ukraine, argues that there was strong
support for the rebellion within the Donbass territories and that it was not in Russia’s
interests to pursue the revolution for independence in Donetsk.307 Furthermore, the
attacks by the Ukrainian government against its own people could have served as a
catalyst for the ongoing conflict.308 Other analysts have similarly argued that leading
this separatist movement would not have been in Russia’s interests either
economically or politically, and that it is therefore unlikely that Moscow is the
dominant force behind DPR and LPR.309
The standards for the level of control that Russia has to exert over the armed
groups in order for it to be an international conflict, and for Russia to be responsible
for any international law violations therein, have been defined in past cases by both
the International Court of Justice and the International Criminal Tribunal for the
former Yugoslavia. As I have previously explained, the two legal tests for control are
either “effective control,” in which a state controls all actions of a group, or the more
lenient test of “overall control”, which is defined as both financing the group and
helping plan the group’s military activity. While it is almost certain that Russia has
been providing financial help, and sending troops to assist the DPR and LPR, it is
unclear whether they are controlling or helping to plan military operations. The
Office of the Prosecutor of the ICC has stated that it “continues to examine
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allegations that the Russian Federation has exercised overall control over armed
groups in eastern Ukraine.”310 While the United States and the EU has continually
stated their belief in greater involvement from Moscow, Russia has denied these
claims admitting only to their political support for the Donbass republics.311
At this point, the only people that know the absolute truth are those directly
involved in it, and many of the claims surrounding Russia and Donbass are
speculative. Yet this situation offers some indication that Crimea might not serve as
critical of a precedent as was feared. First, Russia has not shown to be an avid
supporter of a new form of self-determination that favors secession, as could have
been the case following Crimea. Moscow continues to stress that Donetsk and
Lugansk are territories of Ukraine and that the Minsk agreement should be enforced,
reincorporating the Donbass region back into Ukraine. Russia’s decision to recognize
the documents of the territories, while not recognizing their independence or
distributing Russian passports, further points to a desire to stay within the norms of
the law and to not continue to agitate the international community. Although this
decision angered the Ukrainian government, and provoked disapproval in the West, it
was cloaked in the language of law and human rights, which actually illustrates a
return back to international legal norms. It is in Russia’s interest to uphold the law,
both to avoid further backlash from the international community and to avoid the
economic expenses and problems that might follow Donbass independence if they
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were to express desire for joining the Russian state. These are key aspects present in
Russian decision-making that are overlooked by simply ascribing the entire Donbass
conflict to them or by writing them off as ignoring the law. If this case can be
indicative of the future of Russia’s relationship to international law, then it offers
hope for further compliance and a retreat from the dramatic legal reinterpretations
present in the Crimea case. An exception to this is the possibility of Russia being
proven to have had “overall control” of the DPR and LPR movements, making them
responsible for the use of force against the Ukrainian government by the groups.
However, this has not yet been demonstrated. As opposed to the annexation of
Crimea, in which standards of territorial integrity, self-determination, and deliberation
had been ignored, the case of Donbass seems to be much more in line with these
principles.
~Preventing More “Crimeas” in the Future~
If international law is indeed a guiding force or at least a limit for state
actions, and if it is beneficial for countries to stay within the bounds of the law to
secure their own interests, then the next question becomes how to strengthen
principles of the law to prevent reinterpretations that, while not necessarily illegal, do
not comply with international community standards. Powerful countries can use the
language of the law but twist it to produce readings that are much more favorable for
the actions they want to take. The United States has been known to reinterpret and
circumvent international laws, for example the decision to classify people as “enemy
combatants” in order to circumvent “prisoner of war” rights guaranteed under the
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Geneva Conventions during the “war on terror.”312 Similarly, although many
countries disapproved of Russia’s actions and legal claims in South Ossetia and
Abkhazia, these were not necessarily illegal. Although I argue that the annexation of
Crimea was illegal and that this precedent will not be far-reaching, I believe there are
ways to further ensure that situations like Crimea do not happen again. Through nonrecognition of the transfer of Crimea and the events that led to it, the international
community can exhibit their disdain with this case becoming precedent and affect
how this case is seen by other countries during their own calculations of self-interest,
power, and the law. Likewise, international courts have a role to play in clarifying the
definitions of legal principles, thus making it harder for countries to offer a wide
range of interpretations.
Self-determination must be clearly defined through legal systems and avenues.
If not, then the risk of misinterpretation for political advantage could grow into many
more “Crimeas.” I stand by Cavandoli who concludes “that the current law of selfdetermination needs a clearer and more consistent approaching order to avoid posing
a serious threat to the stability of the existing state system.”313 The global response to
Crimea and the language that Russia has used in relation to territorial integrity and
self-determination both prior to and following Crimea, indicate that the annexation of
a territory without permission of the parent state will not be normalized or accepted as
a precedent. Nonetheless, this case should serve as a warning of states’ potential to
use the undefined nature of self-determination to their advantage. Even Kapustin,
who defended Russia’s actions in Crimea and attempted to craft a legal argument
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validating them, writes, “Current design of the right to self-determination and the
right to secession is not able to eliminate these threats (to regional and worldwide
security). Further analysis and development of proposals for the advancement of the
relevant institutions of the system of modern international law is mandatory.”314 In
his case, this is an argument used to advance Russia’s own interpretation in relation to
Crimea of self-determination as developing in the direction of secession to ensure
minorities their rights. But his logic also points out that without clearer definitions
and analysis of this principle in modern international law, the ability to interpret and
expand the principle will be up to countries who have special political interests in
relation to the law. There is some room for this, as states are the actors who must
agree to and enforce international law, yet courts must also rise to the challenge. As I
have explained in Chapter 1, there was a need and a desire from the international
community for a clearer understanding of self-determination following the conflict in
Kosovo, which was not fulfilled by the courts. Setting standards in relation to selfdetermination, in future cases brought to international courts, will be crucial for
setting clear, legal boundaries that states will have to think carefully about before
crossing.
For example, as I have noted in Chapter 1, there is significant controversy
about who “the people” that self-determination applies to are. Former Judge Antonio
Cassese, who served as the first president of the Yugoslav war crimes tribunal, writes:
“Nowhere in international law can one find a definition of the peoples enjoying
the right at issue. However, can such a definition be legitimately expected from
international legal rules?... Given the great confusion existing in this area and the
broad differences of opinion, why should states try to agree upon legal
314
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definitions that would inescapably be exceedingly vague and controversial and
would accordingly lend themselves to highly subjective interpretations?”315
This quotation highlights the problem, the lack of a clear definition of who selfdetermination applies to, but it also sets up an odd contradiction. Arguments that this
would needlessly constrict the definition into something vague with subjective
interpretation, like the one seen above, seem to imply that having no agreed upon
definition whatsoever will somehow fix the problem of vagueness and subjective
interpretation. In fact, having some definition would at least limit the extent of
possible interpretations and put forward certain restrictions, making it more stable and
potentially addressing some of the concerns relating to territorial integrity or
manipulation of people. There is clearly a need to define who “a people” is more
strictly under international law, in order to have a more accurate standard with which
to judge self-determination claims. The divergence of opinions on whether the people
of Crimea make up a separate “people” could at least partially be solved if everyone
is working within the framework of a single definition. Courts have the power to
define tests for these principles and this should be taken advantage of to create one
cohesive understanding of aspects of international law, limiting discrepancies.
The ability of courts to assist in strengthening international law and
developing a singular understanding of the law extends to principles of the use of
force as well. Self-defense, one of the only exceptions to the prohibition on the use of
force, has been split into multiple different interpretations from the desire of states to
use it in justifying pre-emptive or anticipatory force. McCormack gives two factors
for the uncertainty associated with analyzing self-defense claims: “ 1) the lack of an
315
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authoritative judicial body able to legally assess a claim of self-defense, and 2) the
lack of a clear statement of the limits to a claim of self-defense.”316 He further points
out that “there is little international lawyers can do in a system which allows
individual states to decide whether or not to submit to the jurisdiction of the ICJ.”317
It is fair to say that it is difficult to enforce laws in an international system where
states can choose whether to allow the court to impose consequences on them. Yet, as
I have argued, there are other incentives for states to follow the laws through their
own self-interest calculations. Under this framework, the necessity of “a clear
statement of the limits to self-defense” is more important. If a legal definition of the
limits is set and becomes the norm, states that defied it would face stronger
opposition and negative consequences from the international community and would
have to defend their decision to break the law instead of presenting a plausible
interpretation under the current vague language. I am not suggesting that by defining
principles of the law we will end the illegal use of force, but it will at least make an
assessment of legality less ambiguous. Furthermore, as more attention becomes paid
to international law and it gains significance globally, illustrated by the increasing use
of legal language in government statements and the institutionalization of a relatively
new conception of international law,318 it will become harder for states to justify
breaking the law both to other countries and to their own people.
As Wilson writes, “Crimea is only the latest in a line of secessionist pressures
which continue to challenge fundamental international legal norms. The task of
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international law is to ensure that these norms are clear, consistently applied, and
capable of responding to the diverse range of situations which arise to threaten
existing state boundaries,”319 In order to protect the objectives of international law,
the norms must be clearly defined. This will at least assist in understanding where the
legal line is drawn and could prevent it being crossed, as it was in Crimea.
~Conclusion~
Andrew Guzman, dean of USC Gould School of Law, states, “International
law has the potential to influence state behavior, but always does so in a political
context.”320 As evidenced throughout this work, the law does not exist in a vacuum,
and international law in particular is inextricably tied up with politics and with
international relations. Nevertheless, that does not mean that the law does not have
influence within the political sphere. The international community, including Russia,
has presented international law as a guiding principle of states’ behavior and as an
important backbone of a peaceful world. This makes analyzing the legal aspects of
individual cases especially vital to understanding not only the future of international
law, but also the future of state relations and the international order.
In this chapter, I have asserted that Crimea will not become a lasting
precedent and that it will not reshape international legal norms. The annexation of
Crimea conveys a departure from the law, and, specifically, an infringement on
Ukraine’s territorial integrity. Through sanctions and non-recognition of the
annexation, the international community has shown that it will not support this type
of state behavior. This has a twofold effect of both maintaining the international
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community’s views on annexations, illustrated by their rare occurrence and rarer
recognition, and of influencing Russia’s actions in the future. As a self-interested
power, it serves Russia to stay within the bounds of the law in order to maintain
relations with other states and to receive the benefits of legal principles, such as
territorial integrity. Crimea was a deviation that was not in line with Russia’s legal
approach, and it would be misguided to assume that it represents the future of
Russia’s actions and interpretations of the law. Still, Crimea shows us that it is
imperative to enforce stricter definitions and clearer applications of the law and to
maintain a united, global front in condemning violations when they occur, in order to
limit future breaches.
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Conclusion
Before beginning to research this topic, I had been exposed to news coverage
on Crimea and to accusations and perspectives from multiple sides of the conflict.
These always seemed political or emotional, rather than based on fact, and while I
had a general sense that what happened in Crimea was illegal, the case was confusing
and multifaceted. It also seemed like it didn’t really matter whether it was legal or
not; multiple people I talked to expressed informal opinions that countries didn’t care
about international law beyond using it to pursue their interests or as political
rhetoric. After investigating these questions, however, it became obvious to me that
this wasn’t accurate. Crimea’s seemingly convoluted nature actually illuminated
multiple aspects of international law and demonstrated the importance of it. Russia’s
attempts at defending their actions in Crimea, as well as Crimea’s right to selfdetermination, could help explain the current legal norms and their potential for
change. Furthermore, they suggest the possibility of a greater Russian regard for the
law than one would initially presume.
In the Crimean self-determination debate, Russian arguments attempted to
capitalize on the development of this principle, but key differences emphasized the
divergence of this case from legal norms. Self-determination has been expanded past
the right of self-rule for an entire recognized territory, as applied in decolonization,
and can now be pursued by minorities or a defined “people” living within sovereign
states. Yet, in the majority of cases, this right is restricted to internal selfdetermination that does not infringe on the territorial integrity of the state; the
permissible, rare exception being in cases where the state oppresses these people or
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does not allow for their lawful pursuit of self-determination. Crimea did not follow
these norms, instead undertaking a secession representative of external selfdetermination. Given the extreme importance of the principle of territorial integrity
and the international community’s lack of support for external self-determination
claims, there is a significant burden of proof to defend the legality of Crimea’s
secession. As I have demonstrated, the arguments used by Russia to defend the right
of self-determination in this case are insufficient. Even if Crimea qualifies as a group
of people with the right of self-determination, this right should be pursued internally
and has been in past negotiations for Crimean autonomy within Ukraine. There had
been no ongoing persecution of the Crimean people, nor adequate cause for concern,
that would justify a secession. The domestic transition of government is, likewise, not
a legitimate reason for the dismantling of a state’s territory, especially in the
incredibly short time span between the Ukrainian revolution and the Crimean
secession. Finally, perhaps the most important argument to heed is the flawed idea of
a historical connection enabling external self-determination. This is not only at odds
with the global acceptance of Ukraine’s territorial boundaries, which nullifies any
historical alternative, but also signifies a misunderstanding of self-determination as a
return to a previous parent state, which could be a worrisome idea in the future. On its
own, Crimea’s secession already demonstrates an infringement of international law.
Combined with Russia’s involvement within the territory and the subsequent
annexation of Crimea, the illegality becomes even more apparent.
Russia’s military presence in the region challenges the idea of Crimean selfdetermination, as this could have put considerable pressure on referendum voters and
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implies external interference. Furthermore, the annexation itself is an extremely
contentious decision by Russia. Even if Crimea chose to exercise self-determination
without Russia’s influence and had wanted to secede, Russia’s acquisition of the
territory without Ukraine’s approval is equivalent to the use of force. Considering that
Russian soldiers had, in fact, been in Crimea prior to the referendum and had
contributed to the resistance against the new Ukrainian government, Russia’s use of
force consists of two parts, doubling culpability. Russia utilized different legal
principles to defend this, but ultimately their use of force should be deemed illegal as
the arguments either did not have sufficient evidence or were misinterpretations of the
principles. The naval agreement between Ukraine and Russia did not permit activity
outside the outlined scope, which specifically excluded infringements on Ukraine’s
territorial integrity. Yanukovych was not representative of Ukraine and therefore
could not invite Russian forces. In addition, the exception of self-defense to the use of
force was drafted with the intention of allowing states to protect themselves against
attacks on their sovereignty, not to defend people of similar ethnicity within other
countries, and especially not when this defense resulted in an annexation of territory.
Relatedly, this, and the claim of R2P would require significant persecution of the
Crimeans, which was absent in the region. Chiefly, even if these agreements had been
persuasive in relation to Russian troops in Crimea, none of them warrant the
annexation of Ukrainian territory. The decision to claim Crimea ties back to the
arguments of self-determination; Russia was accepting the referendum results and
honoring them by annexing the region. What I have shown, however, is that there was
not a right for external self-determination. Furthermore, in combination with Russia’s
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use of force in Crimea prior to the referendum, the entire argument of the annexation
being carried out as a reaction to Crimeans’ wishes loses validity. Russia’s
interference weakens the self-determination argument, which then weakens their
defense of the annexation itself.
Reading about the illegality of Crimea’s annexation and the variety of flawed
arguments presented by Russia, a grim image of international law and Russia’s role
within it, emerges. Admittedly, this is a fair reaction, but my research has led me to a
more optimistic interpretation. As Professor of Law Mary O’Connell points out, “To
the extent war persists, the problem seems to lie in the weakness of the enforcement
system, not in law's irrelevance.”321 We tend to think of an enforcement system as a
powerful entity punishing those who disobey, similar to the domestic legal system in
which the state enforces its laws. Such a system does not work in international law,
where every state has sovereignty and is unlikely to give up its independence and
submit to some type of supreme enforcer. But this does not mean that there is no
enforcement whatsoever. If we accept that the law does have relevance, as I have
attempted to demonstrate, then there is some incentive to follow it and to abide by it.
The difficulty is in making sure that in the state’s calculations of self-interest, obeying
the law outweighs breaching it. In this case, I have argued that non-recognition and
sanctions from the international community can impact the relevance that Crimea will
have in international law, as well as send a signal to the entire community about what
is permissible in the future and what consequences will follow. The enforcement
system can therefore be perceived as the pressure of the international community,
which upholds and reinvents international law. Even if states are primarily concerned
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with their own interests, they exist in a globalized world where interactions with other
countries are critical for their own gains. If every country is concerned about
circumventing legal norms, because of the strengthened enforcement from an
international community unified to uphold international law, the values of the
community will be fortified and engrained over time. These strengthened norms
would provide even more pressure and incentive to follow international law and could
eventually reach a point of subliminal acceptance. The international community must
continue to hold firm and to inflict negative consequences when states disobey laws,
thereby acting as a better enforcement system and improving state behavior in the
future.
Crimea shows us that transgressions do occur, but that they are moderated by
international law. Even as Russia performed illegal acts, it attempted to explain itself
through legal argumentation and the use of legal principles, thereby acknowledging
the importance of the law. In other cases, Russia has shown its willingness to stay
within the bounds of the law, conceivably either to avoid international backlash or
because of the personal benefits secured through legal norms. It might be naïve to
assume that we will ever get to a point without wars or violations of the law. Yet,
there are substantial ways to limit these instances, and international law is a vehicle
through which to get this done. While Crimea might not be returned to Ukraine, it can
still serve as a warning and prevent similar situations. Although at first, this case
might suggest a bleak outcome, it could actually be beneficial in limiting future
circumvention of the law. What the world does in response to Crimea, and to pivotal
cases like it, will shape the development of law and international relations.
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